How best to ensure the effective application of EU competition law to the professional sports sector
Dr Grant Stirling, Lecturer in Law, Edinburgh Napier University

While it has been evident for decades that sports clubs, organisations and governing bodies are subject to provisions of the EU treaties – including EU competition law – insofar as they engage in economic activity,[footnoteRef:1] recent years have seen a marked increase in instances of cases involving the application of EU competition law to the professional sports sector coming before the EU courts. High profile examples from recent years include the European Superleague case,[footnoteRef:2] the case of International Skating Union v Commission,[footnoteRef:3] and the case of FIFA v BZ.[footnoteRef:4] These cases have particularly concerned the topic of the freedom of sportsmen and women and sports teams to partake in the competitions they wish to compete in – and in the case of individuals, for the employers of their choice. The Superleague case marked a particularly important intervention of the EU courts, because it saw the Court of Justice seriously question the rules of two of the best- known sports’ governing bodies – FIFA and UEFA – on participation by member clubs in competitions not authorised by those governing bodies and the purported sanctions for infringing those rules.      [1:  Case 36/74 Walrave v Association Union Cycliste Internationale, EU:C:1974:140; Case 13/76 Donà v Mantero, EU:C:1976:115; Case 415/93 Union royal belge des sociétés de football association ASBL v Jean-Marc Bosman & others, EU:C:1995:463; Joined Cases C-51/96 and C-191/97 Deliège v Ligue francophone de judo et disciplines associées ASBL and François Pacquée, EU:C:2000:199; Case C-519/04 P Meca-Medina & Majcen v Commission, EU:C:2006:492.]  [2:  C-333/21, European Superleague Company SL v Fédération internationale de football association (FIFA) and Union of European Football Associations (UEFA) EC:C:2023: 1011.]  [3:  C-124/21 P, International Skating Union v Commission EU:C:2023:1012.]  [4:  C-650/22, Fédération internationale de football association (FIFA) v BZ EU:C:2024:824.] 

From these aforementioned cases, as well as other cases in both national and EU courts, important questions arise around the substantive application of EU competition law to professional sport. Beyond these substantive issues, however, it is also important to consider how best to ensure compliance of the professional sports sector with EU competition law from a procedural perspective – both ex ante and post facto. This paper will discuss some of the key challenges in this regard and how they might best be overcome. 
It will be noted that the obstacles to a seamless application of EU law – and in particular EU competition law – to the professional sports sector are manifold and call for a careful consideration of the architecture of sports governance. Among the key challenges are (i) the great variety to be seen in the existing internal regulatory structure of individual sports; (ii) the extent to which professional sports transcend national – and sometimes EU external – borders, creating jurisdictional issues; and (iii) the consideration that many sports’ governing bodies typically require participants to accept that disputes on a range of matters fall to be dealt with by arbitration tribunals rather than national courts.
As well as explaining these challenges in more detail, this paper will go on to consider the possible ways in which the regulation of professional sports could be administered in such a way as to try to ensure greater ex ante compliance with EU competition law and consequently avoid frequent and disruptive challenges to the actions of competition organisers and sports’ governing bodies in the courts. It will be noted that possible approaches range from the establishment of specialised regulators, such as has been seen in the UK recently with the establishment of the specialised football regulator – to a much more light-touch model, with minimal state interference in regulation. 
In this paper it will ultimately be argued that the preferable way forward would be to avoid specialised state regulators, but instead to have a licensing system in place[footnoteRef:5] whereby a specific body for each sport is given a large degree of autonomy to regulate that particular sport (for a specified term) – but crucially, with responsibility to accompany that autonomy. In such a scenario, the licensed governing body would not merely be charged with ensuring its own compliance with EU competition law – but would rather have as one of its stated aims, the task of promoting compliance with competition law by its various members. As such, the sports’ governing body, instead of having a potentially hostile and antagonistic relationship with the Commission and national competition regulators, could enjoy a far more mature and harmonious relationship that, as well as saving considerable time and money, would also be likely to ensure much greater ex ante compliance with EU competition law by the various key participants in each sport.  [5:  Similar in many respects to the current system in France.] 

In the Superleague case it was acknowledged that it is ‘…legitimate to subject the organisation and conduct of international professional football competitions to common rules intended to guarantee homogeneity and coordination of those competitions within an overall match calendar...’.[footnoteRef:6] But a system in which sports’ governing bodies are frequently challenged in the courts in relation to alleged post facto breaches of EU competition law is not conducive to maintaining predictability and stability in the organisation of professional sport. Furthermore, having a sports governing body with the legitimacy of official recognition makes other types of disruptive actions – such as occurred in the events that resulted in the Superleague judgment – much less likely, because the governing body is not seen as just ‘another economic operator.’ Of course, for a system as outlined here to function optimally, it is clearly preferable for the recognised governing body to not be economically active in the economic sector it is regulating. If this is not the case, there should at the very least be a robust system of appeal in place for instances of the governing body unreasonably giving any preference to itself or connected parties in competition organisation and commercial exploitation. With the correct checks and balances in place, it will be submitted that the system outlined in this paper would allow for an effective application of EU competition law to the professional sports sector in Europe.  [6:  C-333/21, European Superleague Company SL v Fédération internationale de football association (FIFA) and Union of European Football Associations (UEFA) EC:C:2023: 1011, paragraph 144.] 




 
