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Abstract:
Law and economics scholars have attempted to explain the process by which compensatory justice (payment of damages) has replaced retributive justice (exercise of revenge) in ancient and primitive legal systems. While this process is well-documented, legal anthropologists have noted that both forms of justice can coexist for extended periods. Revenge prevails in interactions between groups separated by significant social distances. As these distances decrease, compensation becomes more common, eventually replacing revenge. However, once social distance becomes very small – for example, between close kin – retributive justice returns. This paper explains this pattern, using a game-theoretic model. It suggests that two factors shape the form of justice that is adopted: the need for a reputation for resolve, and the degree of utility correlation among group members. When social distance is large, exercising powerful, or even exaggerated, revenge is necessary for building a reputation, which deters predatory behavior. With social ties growing stronger, the importance of resonant acts of revenge decreases, and compensation becomes the preferred method for resolving conflicts. However, when social distance approaches zero, utility correlation turns compensatory payments into zero-sum transfers. Retributive justice regains precedence, though in milder forms – just sufficient to deter intentional wrongdoing.
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1. Introduction
Ever since law and economics emerged as a standalone research discipline, it has been applied to the study of legal history. Some puzzling questions about the history of legal institutions could be approached from a new angle. One of them concerns the evolution of remedies in “early” or “primitive” law: why did compensatory justice, i.e., the payment of liability damages for wrongs committed against other persons, come to replace retribution, i.e., the exercise of revenge on the wrongdoer or their group? While legal historians have offered various explanations for these developments, the use of the economic toolkit in legal scholarship has given this line of research new impetus.
Received wisdom suggests that the evolution of early law followed several distinct phases. First, there was unlimited revenge. A wronged person – or their support circle, such as an extended kin group or clan – had the legal freedom to respond with whatever violent means they deemed necessary. This phase was followed by limited revenge (talio). It embodied the measure-for-measure principle. While the freedom to exercise revenge remained, it became constrained by the objective extent of harm received. In the next phase, this practice was replaced with the payment of compensatory damages. Optional at first, compensation gradually became expected in nearly all cases of wrongdoing, except perhaps for the most egregious ones.
However, while the historical sequence of remedies in early law is well-documented, it also seems simplified. Legal anthropologists have drawn parallels between ancient law and the legal institutions of “primitive” societies studied in the field. If accurate, these parallels can deepen our understanding of legal history. One significant insight from legal anthropology is the frequent co-existence of retributive and compensatory remedies in many primitive societies. In some cases, the exercise of revenge is expected; in others, the payment and acceptance of compensation is the socially approved rule. Moreover, the proportion of retaliatory to compensatory justice follows a recognizable pattern: it is linked to the “social distance” between the parties in a dispute. Social distance can be understood as the intensity of relations, contact, and connections between persons, such as the strength of family ties, common group affiliations, or trade relationships. When social distance is large, wrongdoing is typically met with revenge. As this distance narrows, the payment of compensatory damages becomes increasingly common, eventually becoming expected in almost all cases. Yet when the distance between parties becomes very small, retribution reappears, although typically in mild forms, such as expulsion or ostracism.
This paper complements earlier law-and-economics approaches to remedies in early law by explaining this pattern. It suggests that two factors are key. The first is the need for a reputation for resolve, necessary to deter predatory behavior in societies lacking centralized law enforcement. The second is the degree to which utility is correlated between individuals in the close-knit groups typical of primitive societies.
The study draws on two main sources of inspiration. One is the existing law-and-economics scholarship on early legal history (e.g., Parisi and Dari-Mattiacci, 2004; Parisi, 2001; Posner, 1980). These works offer ingenious rational-choice explanations for the historical evolution of remedies. The other source of inspiration is the rational-choice literature on reputation in international relations (e.g., Crescenzi, 2018; Weisiger and Yarhi-Milo, 2015; Guzman, 2006). It is often held that the international system, much like a primitive society, is characterized by the necessity of self-help and decentralized collective enforcement of rules (Zdybel, 2025; Barkun, 1968). Thus, the systemic forces shaping the behavior of states resemble those influencing the enforcers of primitive law, such as clan leaders.
The paper is organized into four sections. Section 2 elaborates on responses to wrongdoing in early and primitive law. It presents the standard account of early legal history and supplements it with insights from legal anthropology. Section 3 is the heart of the paper. It presents a model of responses to wrongdoing in a primitive society that incorporates two key elements: the degree to which past events can resonate in the future, and the level of utility correlation between the wrongdoer and the victim. Section 4 is a concluding discussion.

2. Responses to wrongdoings in primitive law
The conventional way to tell the history of remedies in early law is to organize it chronologically as a sequence of consecutive phases. [to be continued here]
2.1. The sequence view 
The sequence begins with unlimited revenge. In this initial phase, the usual and expected practice is to exercise revenge for wrongdoings committed against oneself or members of one’s support group, such as an extended family or clan. In Hohfeldian terms, the act of wrongdoing created a freedom (liberty right) of the offended party to take violent revenge on the wrongdoer or their support group (citation needed). Importantly, the magnitude of revenge is left to the discretion of the avenging side; it is limited only by their ability to retaliate. There are no rules that prescribe the limits of retribution; an injury inflicted on the offended person or group can be answered with an objectively greater injury inflicted on the original offender.
The final part of the chronological sequence can be labeled a system of predefined compensation. In this last phase, a person who has been wronged acquires a claim right to retrieve a specific amount of damages from the wrongdoer. Penalty tariffs indicate the amounts to be paid for each deed: for example, deprivation of a finger is worth less than deprivation of an entire arm, which is worth less than manslaughter, or deprivation of life. The law defines the amount of damages, which is not subject to negotiation between the parties involved in the dispute. Importantly, the acceptance of damage payments is mandatory. The victim or their support group no longer has any liberty to exercise revenge of any kind.
Thus, the history of remedies in early law is often portrayed as a stepwise transition from unlimited revenge to predefined compensation, which involves a number of intermediate phases. This view is summarized by Parisi:

“Legal historians generally identify four phases in the historical evolution from a system of retribution to one based on victim’s compensation. (…) The four phases are commonly identified with reference to their most salient feature, namely: (1) the ohariginal absence of any agreed-upon rules regarding the punishment of wrongs (“discretionary retaliation”); (2) the gradual emergence and articulation of a rule of proportional retaliation (“lex talionis” or “proportional retaliation”); (3) the commodification of the punitive element, enabling the wrongdoer to buy out the victim’s retaliatory right with pecuniary compensation (“blood money”); and (4) the gradual replacement of lex talionis and blood money with a system of fixed pecuniary penalties (“fixed penalties”)” (Parisi, 2001:84-85)

And, in a shorter form, by Posner:

“The earliest remedy for tort – retaliation, often leading to a feud – yields in time to a system of compensation (“bloodwealth,” “composition,” “wergelds”) paid to the victim or his kin by the injurer or his kin. Acceptance of compensation is at first optional and the right to refuse it and instead to retaliate against the injurer is recognized. But eventually it becomes customary to accept compensation and improper to retaliate.” (Posner, 1980:43)

	Because each system of remedies is thought to replace the previous one, this sequential scheme is often used to describe a society’s level of legal advancement. The position a system of remedies occupies on the line between unlimited revenge and predefined compensation indicates how developed that society’s legal institutions are. [to be continued here]
There are three important characteristics commonly associated with the gradual transition from unlimited revenge toward predefined compensation. The most obvious observation is that the role played by private acts of vengeance diminishes over time. It has long been noted that early legal systems do little more than regulate the boundaries within which private violence may be legitimately exercised. They categorize acts of violence and coercion as either valid or invalid (Lintott, 1968).
In this context, the historical journey of remedies in early law can be characterized as a gradual delegitimization of private violence. In the initial phases of the evolution of remedies, revenge can be actively pursued without limitations. Once harm has been occasioned, the victim or their allies have the freedom to retaliate with whatever means they deem appropriate. In the next phase, a “measure for measure,” or talio (from talis, meaning “the same”) principle emerges. Revenge is still exercised, but is limited by the objective magnitude of the wrongdoing. In the next historical phase, the role of private revenge is relegated to a threat that may be activated only if the conflicted parties fail to reach an agreement for compensation. Otherwise, “the right to impose the talionic sanction was waived if the victim obtained sufficient satisfaction from the wrongdoer.” (Parisi, 2001:109-10) Finally, the option of exercising revenge vanishes altogether. The only socially acceptable remedy for a wrongdoing is the payment of pecuniary liability damages by the wrongdoer to the victim, or the representatives of the latter.
Another often-invoked feature of remedies in early law, one consistently present throughout its history, is the dominance of a strict liability regime. Under this rule, the basis for charging someone with a transgression was the objective fact that harm had been caused, whether to the victim’s body or to their property. The subjective circumstances of the situation, such as the transgressor’s intent or the level of diligence that was exercised, were of no or secondary importance. One convincing explanation for the prevalence of strict liability is that subjective elements are difficult or costly to prove (e.g., Parisi and Dari-Mattiacci, 2004). Another explanation suggests that strict liability, being a simple rule, has an evolutionary advantage as a rule in customary (unwritten) law: it is easier to understand, spread, and adopt than more sophisticated rules of negligence (e.g., Smith, 2009). All in all, the received wisdom is that, in general, early law imposes responsibility for harm regardless of subjective factors.
The third characteristic of the transition from unlimited revenge toward predefined compensation, yet related to the first, is the ever-present but vanishing role of collective responsibility on the one hand, and collective punishment on the other. Initially, retributive actions taken in response to a wrongdoing could be aimed not only at the original transgressor but also at members of the transgressor’s support group, such as extended family members or clansmen. As private revenge becomes less common over time, this collective responsibility loses importance. The circle of persons liable to pay damages shrinks. Further relatives can no longer be held liable, and eventually, only the person who caused the harm bears responsibility for their actions.
Likewise, when revenge is common, the wider support group of the victim is expected to help restore justice by exercising revenge. Collective action of the entire family, lineage, or clan may be needed to respond effectively with violence to a transgression committed by a member of another family, lineage, or clan. Over time, as the role of revenge declines and compensation takes its place, the involvement of wider support circles becomes increasingly redundant.
2.2. The synchronic view
Legal anthropologists often suggest that their own field can help to illuminate early legal history. The reason is a structural analogy: the socio-economic conditions of communities studied by anthropologists resemble those prevalent in archaic societies. Therefore, legal institutions in such communities are likely analogous to those characteristic of archaic law. Moreover, legal anthropology has one important advantage in studying primitive law compared to legal history, namely the possibility of direct observation. Unlike the life of ancient societies, which must be reconstructed from secondary materials, the practices of contemporary primitive communities can be observed and recorded directly.
In this light, the view of early law as a sequence of consecutive phases – in which private violence is gradually eliminated, the role of collective responsibility and enforcement diminishes, and strict liability prevails – has been scrutinized by legal anthropologists. Although the evolutionary tendencies summarized by historians of archaic law are difficult to dispute, given the scale of the source material, the conclusion toward which legal anthropologists incline is that “[i]n most societies (…) acts of revenge and procedures for the payment of compensation co-exist” (MacCormack, 1973: 79).
More precisely, the remedies in use in a primitive society seem to follow a specific pattern. The frequency and intensity of private revenge are highest when the social distance between disputants – i.e., citation needed – is large. As this distance declines, violent revenge gives way to more amicable dispute settlement through payment of compensation. Acceptance of such payments is optional between members of relatively distant groups, but is expected with increasing force in relations between closely related groups. In other words,

“The means of redress actually employed depends primarily upon the relationship between the two groups concerned. If the ties between them are multiple and strong, (…) the dispute is likely to be settled by the payment of compensation.” (MacCormack, 1973:82)

But the situation is different when the offender and the victim “belong to groups which normally have no connection with each other.” In this case, if manslaughter has been committed, “[t]he only practical redress open to the victim's group is to kill a member of the killer's group by way of retaliation.” (MacCormack, 1973:82)
[to be continued here]
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