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Once an uncle of mine told me the story of shepherd Armido, a very good man who did not drink so as not to become bad. He knew that by drinking he would become bad and although on some occasions he wanted to drink (or had a desire to), he knew how to resist drinking in order to avoid becoming bad, or, more analytically, to avoid not being able to resist becoming bad.
Apparently, one of his strategies was to avoid going to the tavern, or to decline his friends’ invitations to go. This allowed him to avoid being exposed to a situation in which his ability to resist would have been predictably defeated. Even more interestingly, he was able to find alternative occupations or commitments in such moments, to divert his attitudes and use his time differently. If planned in advance, such occupations counted as a precommitment of Armido: he planned ahead how to behave in order to avoid certain conditions that would have made him bad.
This story can be compared to other stories or situations that are often considered in the discussion about precommitment and nudging (Schelling 1984; Thaler and Sunstein 2008; Viale 2022). 
Armido’s story is different from that of those who, in order to lose weight or not gain weight, avoid going to restaurants or even do not go to supermarkets because they could not resist the temptation to buy certain kinds of food. It is different because, apparently, Armido’s main concern was to impede the moral externalities of his condition after drinking. He cared more about others than himself, in a sense. Or maybe he could not morally tolerate his badness. Or maybe both. Plausibly, therefore, the story of Armido is a story of other-regarding preferences, or other-regarding preferences on top of self-regarding ones. Whereas the situation of people who for the above reasons do not go to the restaurant or to the supermarket is mainly one of self-regarding preferences. Certain nudging strategies can help these people, for example by placing unhealthy food at the back of the supermarket shelves (Sunstein 2014). This is a way of making that food less salient. But one may wonder how to make wine less salient in a tavern. If drinking (among friends) is the exact purpose of going to the tavern, it is difficult to make it less salient. In this sort of case, a precommitment strategy is more effective and a nudging one is hardly so.
Armido’s story is also different from that of Ulysses (Elster 1979, ch. 2). Ulysses had his crew tie him to the mast, for the purpose of enjoying the voices of the sirens and resisting the temptation to throw himself towards them (dying on the rocky cliffs as a result). Why are the cases different? First, Ulysses’ preferences were substantially self-regarding, as in the case of the person concerned about food, whereas Armido’s were other-regarding (or also so). Ulysses wanted to enjoy the singing of the sirens, he wanted this for his own pleasure and pride. Armido was concerned about becoming bad and harming others. Second, the remarkably ingenious feature in Ulysses’ story is that he managed to achieve the relevant goal without its negative consequences (for him). Whereas Armido avoided drinking to avoid its bad consequences (for others). To put it differently, Ulysses got the benefits without the costs, while Armido opted for the lesser costs. Third, Ulysses succeeded in his intent thanks to a precommitment that required a specific social coordination (with his crew), while Armido acted on his own.
If we now consider the law, we can find several situations in which legal strategies to avoid certain negative consequences look more like a form of precommitment than of nudging. In some respects, they resemble Armido’s story since they are motivated by other-regarding preferences (or also by them), and consist in choosing the lesser evil or lesser cost. In other respects, they resemble Ulysses’ story because they require a form of social (and legal) coordination among agents.
Specifically, I wish to focus on constitutions as fundamental legal documents and tools that, among other things, play a precommitment role.
[bookmark: _GoBack]Very broadly speaking, constitutions design the fundamental institutional structures of a society and its legal system. Most notably they provide for the branches of government (legislative, executive and judiciary, in the classical doctrine of separation of powers) and point out what the fundamental values and principles of the system are (establishing fundamental rights especially). As an interesting relationship between these two things, it happens that a constitution places limits of content (not only of form) on the normative production of one or more of the fundamental bodies or structures of the system. Legislation is typically affected by this, when supreme constitutional values ​​prevent legislative deliberation from having certain contents (even following a democratic process). To illustrate the point, imagine a statute that is racially or religiously discriminatory within a system where equality in those respects is constitutionally protected. Or imagine a statute that violates the dignity of certain individuals in a constitutional system that elects personal dignity as a fundamental value. That is forbidden content. Judicial review and the role of a constitutional court is what guarantees, in the system’s design, the effectiveness of control. And, more generally speaking, a minimum of coordination between the relevant bodies or agents is needed for the system of operate. This brings about its own costs that must not be neglected, by the way.
The usual objection to such limits is that they are a constraint on the majoritarian principle underlying democracy (Holmes 1988; Marmor 2005, ch. 9; Waldron 2006). Moreover, they are an attempt to constrain the deliberations not only of current bodies but also of future ones. In this sense, it is very clear that it is a precommitment strategy. Now the counterargument to this objection is that there is truth in it, and yet that constraint is a lesser cost compared to the worse consequences that could be produced in a system without such limits. In an age of populism, fake news, temptation of illiberal democracy, etc., this counterargument has particular value. Anti-majoritarian constraints preserve the values ​​of a society much better than a majoritarian system, even if they reduce the deliberative space of present and future authorities.
However, here comes a difference with the food, wine, and singing examples above: it must be observed that a constitutional precommitment binds not only the present generation and lawmakers, but also the future ones. It is allegedly for the purpose of their own good, but it marks a difference with the previous examples (Elster 2000). It is a paternalist strategy. The only argument to rebut this would consist in saying that the affected subject continues to be the same society, through different generations, legislatures, etc. But it is rather artificial to claim that 1948 Italy is the same as 2025 Italy, or America in 1789 is the same as it is now. 
As an additional observation, one can consider that such a controlling role for a constitution makes it more in line with the classical and liberal concept of a constitution than with the progressive one that gained ground in the twentieth century. According to the latter, a constitution promotes a number of social values ​​(e.g. education) instead of simply protecting individual ones (e.g. liberty) as the former postulated. Precommitment is essentially a way to avoid certain outcomes, not to promote social policies. And in an era in which the role of legislation is diminishing and that of the administrative state is increasing, it is worth considering how the strategy of constitutional precommitment can also operate towards administrative authorities and other forms of lawmaking, including AI-generated law.
So, in brief, a precommitment tool or strategy is a sort of remote control. It allows one individual or society to control something more effectively and more efficiently. More effectively because, as Armido’s story shows, control without a remoteness condition would be hardly possible. And more efficiently because, all things considered, control fares better in a cost-benefit analysis.
Then as tentative conclusions I would claim the following: (i) in terms of behavioral strategies, precommitment is generally stronger than nudging, as it helps people achieve their goals in situations where nudging would be much less effective; (ii) constitutional precommitment operates on other-regarding preferences (or also on them); (iii) it is a lesser-evil choice; (iv) it is a paternalist strategy because it binds not only present but also future agents; (v) it is more a form of control, of braking normative production, than an impulse to the achievement of social goals, despite the fact that it operates through social coordination.
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