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LONG ABSTRACT 

A legal maxim, inspired by Aristotle’s Nicomachean Ethics, states, “Ubi homo, ibi 

societas. Ubi societas, ibi ius. Ergo: ubi homo, ibi ius.” (“Where there are people, there 

is society. Where there is society, there is law. Therefore: where there are people, 

there is law.”) (Heath-Stade, 2012).2 Building upon this maxim, which depicts the 

dependent link between people in a politically organized community and the legal 

order created in it, this paper examines rules and constitutional politics determining 

constitutionalism in action.  

Decisions and actions of individuals within a polity shape constitutionalism and 

preserve it by reinforcement. In doing so, they are expected to act in accordance with 

the rules established by the institutions. Otherwise, the institutions are abandoned. 

Crucially, these rules are put in place to create a political order that will facilitate 

coordination and, as such, decrease uncertainty and structure expectations on 

recurrent relations of political actors in society (North, 1990; Ordeshook, 1992; 

Hardin, 1999; Weingast, 2005). When they facilitate equilibrium, the individuals see 

an incentive to adhere to the established rules and not subvert the institutions 

(Schotter 1981; Calvert 1998; Aoki 2001; Binmore 2010; Hédoin 2017). Thus, these 

incentives affect whether the political actors sustain the rules that define 

constitutionalism by reinforcing them.  

The paper asks two questions: What legal or extra-legal rules define the institutional 

framework of constitutionalism in constitutional states? What incentives to the 

political actors determine whether the rules that define constitutionalism are 

sustained or folding within a political process? 

Addressing the first question, the paper uses an institutional perspective of 

constitutionalism to study rules constraining the state's power and state officials' 

discretion. This paper argues that the political order of a country establishes and 

reinvigorates the institutions of constitutionalism by adhering not only to 
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2 
 

constitutional principles but also to constitutional norms (conventions, codes of 

conduct, and customs). I identify and discuss eight rules or bundles of rules (popular 

sovereignty, limited government, civilian control and oversight of the military and 

state security, independence of the judiciary, separation of church and state, no one 

is exempt from the law, faithful execution of laws, and due process) that establish 

and strengthen the institutions of constitutionalism. The article classifies these rules 

or bundles of rules, both legal or extra-legal, into four dimensions: structural, 

substantive, procedural, and popular. 

Addressing the second question, the starting point of the analysis is that 

constitutionalism is a means for rulers and ruled to ensure not only through the 

formation but also through legal enforcement and political invocation of institutions 

that their idea of a politically organized society is politically implemented. The mere 

‘on paper’ existence of institutions is not a guarantee of constitutionalism, as the 

latter depends on the willingness of political actors to utilize these legal and extra-

legal rules through political procedures. These established rules tend to be relatively 

stable and self-enforcing. The reason is that it is assumed that the costs of reneging 

upon them are significant for the political actors and in the long run the costs of 

doing it are predicted to be higher than the benefits. Yet, having the prerogative and 

opportunity to change the institutions within the political system, some political 

actors subvert the rules that define these institutions, especially since they develop 

an interest in short-term benefits or are confident the benefits will outweigh the costs 

in their case. Friedrich (1974, 13) postulates that studying constitutionalism requires 

exploration of “the methods and techniques by which such restraints are established 

and maintained”. Further, Hardin (1999, 87) advocates that “[c]oordination theory is 

primarily a theory of workability, not of normativity or obligation.” Hence, utilizing a 

positive approach, the paper applies the concepts and insights of the constitutional 

political economy to analyze five paths for political actors in reassessing and changing 

the constitutional text: i) rules are underpinned by fundamental values; ii) rules 

reflect the citizenry’s view of the role of the state in society; iii) alignment of legal and 

extra-legal rules; iv) utilization of rules; and v) rules for political gains. With a game 

theory model the paper determines the incentives under which changes in 

constitutional texts lead to the ‘thickening’ of constitutionalism or its ‘thinning’. 

Keywords: constitutionalism, institutions, constitution, Political Economy, Game 
Theory. 

JEL classification: C70, D02, D72, D90, K10, P00 



3 
 

REFERENCES 

Ackerman, B. (1997). The Rise of World Constitutionalism. Virginia Law Review, 

83(4): 771–797. 

Aoki, Masahiko. (2001). Toward a Comparative Institutional Analysis. Cambridge, MA: 

MIT Press.  

Aristotle. 2002 (350 BC). Nicomachean Ethics. Oxford: Oxford University Press. 

Barnett, Randy E. 2009. The Separation of People and State. Harvard Journal of Law 

& Public Policy, 32: 451–454. 

Bicchieri, C. (2006). The grammar of society. Cambridge: Cambridge University Press. 

Bodin, Jean. (1576). The Six Books of the Commonwealth (Six livres de la 

république).  

Brinkerhoff, D. W., Johnson, R. W., and Hill, R. (2009). Civilian Control and Oversight. 

In S. Merrill (Ed.), Guide to Rebuilding Governance in Stability Operations: A Role for the 

Military? (pp. 49–53). Strategic Studies Institute, US Army War College. 

Buchanan, J. M. and G. Tullock. (1962). The Calculus of Consent: Logical Foundations 

of Constitutional Democracy. Ann Arbor, MI: University of Michigan Press.   

Calvert, R. L. (1998). Rational actors, equilibrium, and social institutions. In J. Knight 

& I. Sened (Eds.), Explaining social institutions (pp. 57–94). Ann Arbor: University of 

Michigan Press. 

Council of Civil Service Unions v Minister for the Civil Service (The GCHQ case) [1985] 

A.C. 374 (22 November 1984). 

De Spinoza, B. (1670 (1891)). The Chief Works of Benedict de Spinoza, vol 1. London: 

George Bell and Sons. 

Dicey, A. V. (1982). Introduction to the Study of the Law of the Constitution (5th ed). 

Indianapolis: LibertyClassics. 

Dixon, Rosalind and Adrienne Stone. (2016). Constitutional Amendment and Political 

Constitutionalism: A Philosophical and Comparative Reflection. In D. Dyzenhaus and 



4 
 

M. Thorburn (Eds.), Philosophical Foundations of Constitutional Law (95–96). Oxford: 

Oxford University Press. 

Dworkin, R. (1996). Freedom’s Law: The Moral Reading of the American Constitution. 

Oxford, UK: Oxford University Press. 

European Commission for Democracy through Law (Venice Commission). (2011). 

CDL-AD(2011)003rev-e: Report on the rule of law - Adopted by the Venice Commission 

at its 86th plenary session (Venice, 25–26 March 2011). Strasbourg: Council of 

Europe. 

European Commission for The Efficiency of Justice. (2018). Guide on Communication 

with the Media and the Public for Courts and Prosecution Authorities. 

https://rm.coe.int/cepej-2018-15-en-communication-manual-with-

media/16809025fe. 

Friedrich, C. J. (1957). Constitutional Reason of State: The Survival of the 

Constitutional Order. Providence, Rhode Island: Brown University Press. 

Friedrich, C. J. (1963). Man and his Government: An Empirical Theory of Politics. New 

York, San Francisco, Toronto, London: McGraw-Hill Book Company. 

Friedrich, C. J. (1967). The Impact of American Constitutionalism Abroad. Boston, 

Massachusetts: Boston University Press. 

Friedrich, C. J. (1974). Limited government: a comparison. Englewood Cliffs, N.Y.: 

Prentice-Hall.  

Fuller, Lon L. (1969). The Morality of Law (2nd rev. ed.). New Haven: Yale University 

Press. 

Gibler, D. M., and K. A. Randazzo. (2011). Testing the Effects of Independent 

Judiciaries on the Likelihood of Democratic Backsliding. American Journal of Political 

Science, 55(3): 696–709. 

Ginsburg, T., and Huq A. Z. (2018). How to Save Constitutional Democracy. Chicago 

and London: The University of Chicago Press. 

Grey, Thomas C. (1979). Constitutionalism: An Analytic Framework. NOMOS: 

American Society for Political and Legal Philosophy, 20: 189–209. 



5 
 

Grimm, D. (2010). The Achievement of Constitutionalism and its Prospects in a 

Changed World. In P. Dobner and M. Loughlin (Eds.), The Twilight of 

Constitutionalism? (1–24). Oxford: Oxford University Press. 

Gutmann, J., and S. Voigt. (2020). Judicial independence in the EU: A Puzzle. 

European Journal of Law and Economics, 49(1):83–100. 

Gutmann, J., Metelska-Szaniawska, K., and Voigt, S. (2022). The Comparative 

Constitutional Compliance Database, ILE Working Paper Series, No. 57, University 

of Hamburg, Institute of Law and Economics (ILE). 

Hamilton, A., Madison, J., and Jay, J. (2003). The Federalist Papers. New York, New 

York: Signet Classic. 

Hardin, Russell. (1989). Why a Constitution? In B. Grofman and D. Wittman (Eds.), 

The Federalist Papers and the New Institutionalism (100–120). New York: Agathon 

Press.  

Hardin, Russell. (1999). Liberalism, Constitutionalism, and Democracy. Oxford: 

Oxford University Press. 

Hayek, F. A. (1955). The Political Idea of the Rule of Law. Cairo: National Bank of 

Egypt. 

Hayek, F. A. (1960). The Constitution of Liberty. Chicago: University of Chicago Press. 

Heith-Stade, D. (2012, June 2, 10:07 AM). Ubi societas, ibi ius. David Heith-Stade's 

blog. Available at https://davidheithstade.wordpress.com/2012/06/02/ubi-

societas-ibi-ius/.  

Hédoin, C. (2017). Institutions, rule-following and game theory. Economics and 

Philosophy, 33, 43–72. 

Henkin, L. (1994). A New Birth of Constitutionalism: Genetic Influences and Genetic 

Defects. In M. Rosenfeld (Ed.), Constitutionalism, Identity, Difference, and 

Legitimacy (39–53). Durham and London: Duke University Press. 

Hirschl, R. (2004). Towards Juristocracy: The Origins and Consequences of the New 

Constitutionalism. Cambridge, MA: Harvard University Press. 



6 
 

Hirschl, R. and Shachar, A. (2018). Competing Orders? The Challenge of Religion to 

Modern Constitutionalism. The University of Chicago Law Review, 85(2), 425–456. 

Humboldt, W. v. (1851). Ideen zu einem Versuch, die Gränzen der Wirksamkeit des 

Staats zu bestimmen. Breslau: Verlag von Eduard Trewendt. 

Jefferson, T. (1816). Thomas Jefferson to “Henry Tompkinson” (Samuel Kercheval), 

12 July 1816. Founders Online, National Archives, 

https://founders.archives.gov/documents/Jefferson/03-10-02-0128-0002. 

Kavanagh, Aileen. (2015). A Hard Look at the Last Word. Oxford Journal of Legal 

Studies, 35(4): 825–847. 

Klemencic, Matjaz. (1993). To Fellow Americanists: A Letter from Slovenia. The 

Journal of American History, 80(3): 1031–4. 

Krupka, E.L., and R. Weber, R. (2013). Identifying social norms using coordination 

games: Why does dictator game sharing vary? Journal of the European Economic 

Association 11, 495–524.  

La Porta, Rafael, Florencio López de Silanes, Cristian Pop-Eleches, and Andrei 

Shleifer. (2004). Judicial Checks and Balances. Journal of Political Economy, 112(2): 

445–70.  

Lane, J.-E. (1996). Constitutions and Political Theory. Manchester: Manchester 

University Press. 

Law, D. and M. Versteeg. (2013). Sham Constitutions. California Law Review, 101(4), 

863–952. 

Locke, J. (1988). Two treatises of government. Cambridge: Cambridge University 

Press. 

Lutz, Donald S. (1980). Popular Consent and Popular Control: Whig Political Theory in 

the Early State Constitutions. Louisiana State University Press. 

Lutz, Donald S. (2000). Thinking about Constitutionalism at the Start of the Twenty-

First Century. Publius, 30(4), 115–135. 



7 
 

Marshall, Geoffrey. (1984). Constitutional Conventions: The Rules and Forms of 

Political Accountability. Oxford: Oxford University Press. 

McIlwain, C. H. (1947). Constitutionalism: Ancient and Modern. Indianapolis, Indiana: 

Liberty Fund. 

Mehta, P. B. (2022). Hindu Nationalism: From Ethnic Identity to Authoritarian 

Repression. Studies in Indian Politics, 10(1): 31–47.  

Mill, J. S. (1861). Considerations on Representative Government. London: Parker, Son, 

and Bourn, West Strand. 

Montesquieu, C.-L. de S. (2007). The spirit of the laws. New York, New York: Cosimo 

Classics. 

North, Douglass C. (1990). Institutions, Institutional Change and Economic 

Performance. Cambridge, MA: Cambridge University Press. 

North, Douglass C. (1991). Institutions. The Journal of Economic Perspectives, 

1(Winter), 97–112.  

North, Douglass, and Barry Weingast. (1989). Constitutions and Commitment: The 

Evolution of Institutions Governing Public Choice in 17th Century England. Journal 

of Economic History, 49(4): 803–32.  

Ordeshook, Peter C. (1992). Constitutional Stability. Constitutional Political Economy, 

3: 137–175.  

Paine, T. (1792). Rights of Man: Being an Answer to Mr. Burke's Attack on the French 

Revolution. London: H. D. Symonds, Paternoster-Row. 

Pejovich, S. (1998). Economic Analysis of Institutions and Systems. Dordrecht: 

Springer. 

Pejovich, S. (2008). Law, Informal Rules and Economic Performance: The Case for 

Common Law. Cheltenham and Northampton: Edward Elgar Publishing Ltd 

Persson, T. Roland, G., and G. Tabellini. (1997). Separation of powers and political 

accountability. Quarterly Journal of Economics, 112: 310–327. 



8 
 

Pettit, Philip. (2012). On the People’s Terms: A Republican Theory and Model of 

Democracy. Edinburgh, UK: Cambridge University Press. 

Platteau, Jean-Philippe. (2000). Institutions, Social Norms, and Economic 

Development. Amsterdam: Harwood Academic Publishers. 

Porčnik, T. (2016). Imperial presidency redux? Presidential war powers and the Bush 

administration = Povratek imperialnega predsedovanja? Predsednikova vojna 

pooblastila in Busheva administracija (maater’s thesis). Ljubljana: Univerza v 

Ljubljani, Fakulteta za družbene vede, Ljubljana. 

Porčnik, T. (2022a). The Value of Constitutionalism in the European 

Union. 4Liberty.eu Review, 16: 18–32.  

Porčnik, T. (2022b). Vloga sistema zavor in ravnovesij v Združenih državah Amerike 

pri spoštovanju pravic ujetnikov v Guantánamu (doctoral dissertation). Faculty of 

Social Sciences, University of Ljubljana. 

Pozen, David E. (2016). Constitutional Bad Faith. Harvard Law Review, 129: 885–

955. 

Przeworski, Adam. (1991). Democracy and the Market. New York, NY: Cambridge 

University Press. 

Rousseau (2011). Basic Political Writings. Indianapolis, IN: Hackett Publishing. 

Sajó, A. (1999). Limiting government: an introduction to constitutionalism. Budapest 

and New York, New York: Central European University Press. 

Sajó, A. (2005). Constitution without the constitutional moment: A view from the new 

member states. International Journal of Constitutional Law, 3(2–3): 243–261.  

Sartori, G. (1962). Constitutionalism: A Preliminary Discussion. The American 

Political Science Review, 56(4): 853–864. 

Schotter, A. (1981). The economic theory of social institutions. Cambridge: Cambridge 

University Press. 

Scheppele K.L. (2018). Autocratic legalism. University Chicago Law Review, 85: 545–

583. 



9 
 

Spencer, H. (1896). Social statics (abridged and revised; together with The man versus 

the state). New York, New York: D. Appleton and Company. 

Tocqueville. (2002). To Beaumont, on Liberty and Despotism. In O. Zunz and A. S. 

Kahan (Eds.), The Tocqueville Reader: A Life in Letters and Politics (339–341). Oxford: 

Wiley-Blackwell. 

Vanberg, V. J. (1994). Rules and Choice in Economics. London: Routledge. 

Vile, M. J. C. (1998) Constitutionalism and the Separation of Powers (2nd ed.). 

Available at https://oll.libertyfund.org/title/vile-constitutionalism-and-the-

separation-of-powers. 

Voigt, S. (2013). How (Not) to Measure Institutions. Journal of Institutional Economics, 

9(1): 1–26. 

Voigt, S. (2018). How to measure informal institutions. Journal of Institutional 

Economics, 14(1), 1–22.  

Waldron, J. (2016). Political Political Theory: Essays on Institutions. Cambridge, 

Massachusetts, and London, England: Harvard University Press. 

Weingast, Barry R. (2005). The Constitutional Dilemma of Economic Liberty. The 

Journal of Economic Perspectives, 19(3): 89–108. 

Weingast, Barry. (1997). The political foundations of democracy and the rule of law. 

American Political Science Review, 91(2): 245–263. 

Wheeler, H. (1975). The Foundations of Constitutionalism. Loyola of Los Angeles Law 

Review, 8(3): 507–586. 

Whittington, K. E. (2008). Constitutionalism. In K. E. Whittington, R. D. Kelemen, 

and G. A. Caldeira (ed.), The Oxford Handbook of Law and Politics (281–299). Oxford: 

Oxford University Press. 

Whittington, Keith E. (2013). The Status of Unwritten Constitutional Conventions in 

the United States. University of Illinois Law Review, 5: 1847–1870. 

Wilkinson, M. (2021, Oct 7). The Rise and Fall of World Constitutionalism. 

Verfassungsblog. Available at https://verfassungsblog.de/the-rise-and-fall-of-world-

constitutionalism/. 



10 
 

Williamson, C. (2009), Informal institutions rule: institutional arrangements and 

economic performance. Public Choice, 139(3/4): 371–87. 


