LAW AND ECONOMICS OF EMINENT DOMAIN: THE CONTRIBUTIONS OF BEHAVIORAL ECONOMICS AND PROSPECTS THEORY TO THE DEFINITION OF JUST COMPENSATION
ABSTRACT
Eminent Domain, and its suppressive nature, is the most drastic Public intervention in private property and, as a counterpart, it necessarily presupposes the payment of a fair and prior compensation. It is not difficult to understand what a prior compensation is, but it is not easy to understand what a fair value is. The paper proposes to deepen the debate about fair compensation, invoking, for that purpose, the Economic Analysis of Law and the economics of expropriations as a background. In a scenario of high transaction costs, as is generally the case with eminent domain, compensation is the appropriate legal remedy for allocating legal and economic property rights. However, this allocation is only truly efficient when there is fair compensation. The greater intensity with which losses are felt compared to gains and the suppression of the bargaining power of private owners, since, in an expropriation, there are no willing sellers, must be properly calculated for the purposes of justice and efficiency of compensation in eminent domain, mediation and, more precisely, arbitration are the legal mechanisms capable of reducing transaction costs in order to quantify the equation of the fair value of a public expropriation.
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INTRODUCTION
Notably binding
, our 1988 Constitution has the custom of providing, in the same legal device, apparently antagonistic rules and principles. This is what happens, for example, with art. 5, of the CRFB, which while guaranteeing, in item XXII
, the right to property as a fundamental right, provides, in item XXIV
, in the opposite direction, but with the same constitutional level
, the possibility for the State to promote, out of necessity or public utility or for social interest, the expropriation of private properties. The clash intensifies when we add the social (and economic) function of property
 as a reason also suitable to endorse, according to art. 182, § 4, of the CRFB,expropriation as a public policy
 for urban development
.
In order to make property rights (or duties, in the plural
) compatible with expropriation rights that imply loss of private property
, the CRFB conditioned, as a rule
, that an expropriation presupposes the payment of a necessarily prior, fair and in cash indemnity. It does not seem difficult to understand what a prior and cash indemnity is
, but it is very difficult to understand what a fair indemnity is and to delimit the definition of the legal and economic content of fair value.
Some argue that fair value is synonymous with market value
. Some people understand that fair value is equivalent to nominal value
. There is, however, little consensus and, in our opinion, the discussion has become too circular, to the point of ignoring the existence of other possible solutions. Fair value, in our view, is a value that does not coincide with the two previous criteria. We believe that, as we have said on another occasion
, the fair value of compensation in an expropriation should correspond to the market value (of the property that the State expropriated or intends to expropriate) + X, being X an adequate value to compensate for the loss of the bargaining power of the property of those who, against their will (or independently of them), were deprived of their legal and economic
 property rights. The question is: how to measure (fairly and efficiently) the variable X of the Market Value + X equation so that the expropriated would feel indifferent to the expropriation and the consequent loss of their (legal and economic) property rights?
Alternative conflict resolution mechanisms (and consensualism applied to Public Administration), associated with the theoretical and practical contributions of behavioral economics, may give us a possible answer. Administrative law needs to be a law of consensus, rather than a law of imperativeness
, especially when what is to be discussed is the fairness of an indemnity value whose duty to indemnify originates from the most drastic of state interventions in private property (of takings), which is expropriation.
In this article, using the methodology of bibliographic research, we will highlight, from a literature review and the analysis of some norms and jurisprudence selected from the Court of Justice of the State of Rio de Janeiro, such as the use of mediation and arbitration, as an Alternative Dispute Resolution (ADR) mechanism, it can be a good way for us to find the X of the issue and, therefore, the fair (and efficient) value of compensation in expropriations, based on an Economic Analysis of Law.
For this purpose, in the First Chapter, the juridical and economical aspects of an expropriation are going to be analyzed by a revision of the literature of Law and Economics over the suppressive intervention of the State in the private property, the Eminent Domain, the State Takings and their inherent just compensation. On this occasion, some American cases are going to be covered, among them the famous Kelo v. New London case, as the propulsor of the debate about the reach of the expression “public use” of the Eminent Domain and the just compensation as the legal equivalent of the expropriation economy. Following, in the Second Chapter, through the study of the Equator Principles
and the behavioral economics in the theory of prospects
, the reason for the increase of the X variable to the market value as a fair and efficient measure to the just compensation value calculation of an expropriation.. In this opportunity, it’s going to be questioned if the elimination of the juridical and economic rights of property tends to produce in the expropriated ones the same impacts in terms of intensity of an acquisition of rights or patrimonial increase. Then, the reason for the discompass between the perception of losses and gains and how it should reflect in the calculation of the expropriation compensation is going to be explained. Still in the Second Chapter, the institutes of mediation and arbitration as reducing mechanisms of transactional costs are going to be analyzed, being certain that in State’s taking situations, the transactional costs are commonly high enough to inhib bargain. For this reason, the application of these institutes in an expropriation for the definition of the X variable purposes - what is shown to be highly relevant and actual in face of the publication of the relatively recent “Lei nº 13.867/19” that by the alteration of the “Decreto-Lei nº 3.365/41”, viabilized the mediatory and arbitrary way to define the just compensation value. Finally, the conclusion is going to be presented in the Third Chapter. 
1. THE STATE TAKINGS AND THE EXPROPRIATION PER SE: A REVIEW OF LITERATURE
The expropriation institute is one of the means the State intevents in a very drastic and suppressive way in private property. And, for that reason, in this Chapter, the limits surrounding the state intervention in the private property rights - the so called takings - are going to be covered through Stern’s
 and Miceli’s and Segerson’s
 inicial works. 
In “Regulatory Takings”, Miceli and Segerson question which should be the limit of the state intervention - even with regulatory intentions - in a private property. Therefore, discussing the amplitude of dispossession is ultimately discussing constitutionalism and the limits of States Power.  
Miceli and Sagerson inquire if every statal taking should imply compensation. This question is justified because while typical expropriations - hereby comprehended as those in which the State physically apprehend the private property - creates no doubts about the need of compensation, atypical expropriations - in which there’s no physical and corporeal apprehension of the private property, acting the State only in ways of invalidating the economic substance of the property rights
 - e.g. a indirect expropriation. 
For that matter, Miceli and Sagerson elaborated on the Lucas v. South Carolina Coastal Council case
. In this case, Lucas, who had acquired a waterfront lot of land in South Carolina planing on building a couple houses, got surprised by the Backfront Management Act
, a new regulation that prohibited the landscape change of the coast in the region, which would constitute an obstacle to the construction of the houses and, therefore, his project. In face of the deflation of the economic content of his property rights, Lucas demanded a State’s compensation through legal procedures because, according to him, the Backfront Management Act was formally an Act, but materially an expropriation - what, according to the Fifth Amendment, required necessarily a duty to compensate of the State. At first, the Supreme Court of South Carolina denied the right of compensation on the ground that the regulation promoted by the Backfront Management Act was the manifestation of the legitimate exercise of the administrative police, since it aimed just the protection of an asset or valuable public interest. However, the US Supreme Court reversed the decision imposing the compensation need and improving the debate about regulatory takings
, endorsing the Fifth Amendment literality, according to which: “nor shall private property be taken for public use, without just compensation”
.     
Miceli and Segerson worried about the legal and economic surroundings of the expropriations because the trade-off in question is in the moral risk associated with the duty to compensate in each and every State’s taking and in the risk of excessive expropriatory regulation without no compensation. Then, how to be fair and efficient in expropriation matters?  
More could be questioned: which are the limits of the Eminent Domain of the State? Are there limits to the jus imperii exercise? Every public interest - even the indirect ones - would be sufficient to justify an expropriation? Or, in the other way, just a qualified and direct public interest would be sufficient to let such suppressive intervention in private property happen? A collective benefit - disguised of a pretense economic or social development of the expropriated area guaranteed by the expropriation - would justify the sacrifice of individual interest (and guarantees)? Some of these questions were questioned by the well-known Kelo v. New London case
, through which the concept of public use for expropriation purposes was extended by the Connecticut Supreme Court and subsequently confirmed by the US Supreme Court in 2005. 
The Kelo case refers to Susette Kello and some of hers neighbors - all of them residents of Fort Trumbull, in New London, Connecticut -, who decided to insurge against the developmental public policies from New London, which, among other actions and omissions, implied expropriations of determined properties in the region. According to New London - that was not well in economic matters at the time -, the expropriation were duo to liberate place to the installation of a great industrial complex of a private pharmaceutical company, the Pfizer, which would develop researches in Fort Trumbull, attracting investments, infrastructure and generating wealth to the region. By the Pfizer arrival, jobs would be created, the marginalized areas would be revitalized and, mostly, the exercise of economic activity by the pharmaceutical company would promote an expressive raise of the tax collection in New London. However, in order to that occur, New London needed to amplify the concept of public use - which is one of the requirements of the exercise of the Eminent Domain - so that and merely indirect public interest - obtained by the transference through expropriation of private properties to an other private entity - could be comprehended  as public use.
Kelo and some of his neighbors were outraged by the State’s initiative, precisely because they understood that an expropriation could nod be utilized to promote more utility and wealth to another private agent - even if it could possibly generate more tax collection and, therefore, more development. These litigants believed that the private use wasn’t a sufficient reason to justify an expropriation, so that the private property preservation must be the rule and the State’s intervention, the exception. However, as there was also economic interest in the New London’s expropriations, the State insisted on it’s right of Eminent Domain and in relation to the other proprietaries who hadn’t still negotiated theis values and accepted theirs property’s alienation persisted on it’s negotiations or in the demolishment of the Kelo’s neighbor’s properties. Kelo decided to remain in litigation defending his legal and economic rights of property against the State. 
By delimiting the discussion background it is possible to see that the legal boundaries of the Kelo v. New London case refers to the limits of the State’s taking and, therefore,  the expropriation economy. Assuming that any of the public and economic interests of the State were legal and directed to the promotion of a bigger social welfare, the case serve as a model referring to the meaning and reaching of the public use, expressly previsted in the Fifth Amendment: if, and only if, there is public use there will be place for the Eminent Domain, concerning to the State evoking as a synonym of economic development - even if it comes trough private initiative and investments? In other words, is it possible to think about the power abuse of Eminent Domain because of the transference of a private property to another private entity in allegation that it would be more efficient and generate more wealth? As seen before, the US Supreme Court referenced the New London expropriation and, therefore, granted more elasticity to the public use doctrine. Would that be fair and efficient?
A first possible answer, with liberal features, would passionately challenge the Kelo v. New London cases decision. That is because it is neither reasonable, nor fair or efficient that exceptional circumstances in which State’s eminent control are authorized to be expanded, beyond normative frame, to comprehend, as a foothold in expropriation, besides public use, also private use. The hermeneutical principle according to which in claris non fit interpretatio and the Fifth Amendment literality would be enough to withdraw Judicial interference and every and any attempt to weaken constituent’s power to reform: in case there was any interest in authorize expropriations also for private uses, the Fifth Amendment certainly wouldn't have gone through the trouble of specifying the public use as a constitucional limitation to expropriations power. Under that perspective, an eventual conflict between owners private interests and States public interests should not experiment a preferred position  of theses over those if the underlying  public interest attached to the expropriation were purely incidental. 

Alternatively, besides legal and exegesis arguments, the economy (specifically microeconomy) provides us a series of tools from which we can conclude for the impertinence of private use as a pretext for expropriation.  In case the State could invoke its eminent control to expropriate private properties or even if for private goals or solely obliquely public, there would be a considerable moral risk and likewise incentives for the state entity to behave in an opportunist way.  The State, although being a legal fiction, is operationalized by people which, besides their qualities, have moral risks which can conduct the Public Administration to postures distant from the social welfare, which comprehends the corruption risks. A public administrator which, policy maker, had the decision power if and when and who expropriate, could, for example, use the expropriation to speculate in the real estate market, to increase or decrease the value of a certain neighborhood or commercial zone, or favor campaign partners or donors, in benefit of a private administration of public interests. The private use as a substitute of the public use in expropriations could provoke a systemic risk of an expropriation race in less privileged places economically or politically fragiles, in which minoritized groups would be even more exposed and vulnerable if the property could be expropriated by predominantly private interests and only public circuitously, causing the eminent domain abuse. 
The adverse selection risk also would be present in a scenario in which the private property use would authorize an expropriation, since the States imperial power would probably justify a choice of some particulars, of one or the other economic activity, repelling possible good private partners, in favor of private partners that can be opportunists and convenients, with the justification of the opportunity and convenience.  The permission for the State to take private properties for private use as it was public use could mean an even bigger raise in the transactional costs for expropriation, that is, the market flaws which the expropriation aims to correct - since the eminent domaine exercise implicates, naturally, high transactional costs - would end up been aggravated by itself, through the expansion of public use concept. 
In spite of the liberal criticisms, New London won the case - and the right to consummate the expropriations already initiated - and, besides the jurisprudence, there are doctrinal voices that defend the solution given by the North American Supreme Court to the case, which we will now discuss. 
In "Imperfect Takings", Shai Stern contributes greatly to the legal and economic debate on expropriations by explaining that the concept of public use can be interpreted as synonymous with the essential needs of the state (binary conception) or, on the other hand, more broadly, also including marginal social benefits (linear conception).  The U.S. Supreme Court ruled in favor of New London in the Kelo case because it adopted a linear conception of what public use was, authorizing eminent domain for the purpose of private use of private property.
Stern indicates that, even though the expropriating owners may not like it, expropriation is a verb that enshrines a legitimate (and perhaps fundamental) right of the State to eventually acquire property rights in order to overcome market failures that may prevent an efficient allocation of resources in light of public needs and utilities and the social interest. It is precisely for this reason that, in order to fulfill its public purpose of executing public interests, the State has the power to use its eminent domain to, if it wishes, acquire private property, via expropriation, using this as a tool to correct market imperfections that could prevent property rights from migrating to those who value them most and are able to pay, which, due to the high transaction costs involved in an expropriation process, would tend not to happen voluntarily.
According to Stern, it is possible to identify three main issues or problems that arise from the drastic and suppressive intervention of the state in private property, namely, the possibility 1) of abuse of this power, 2) of an unfair distribution of the burden of these takings by society, and 3) of the inefficiency of the government project. The dilution of the conditions for state takings can provoke the aforementioned 1) risks of corruption or abuse of power, especially when the State unduly invokes its public attributions and imperial powers to, without justification or with justification tainted by vices, take private property in order to achieve hidden and unrepublic objectives, 2) risks to the justice of expropriations, considering that forcing a private individual to accept an individual sacrifice for the sake of the collective may lead to an unequal distribution of burdens among members of society, especially in minority or economically or politically fragile areas, where there are governance failures
 - logrolling or rent seeking, for example - and where the pressures of private interest groups manage to outweigh the primarily public interests of the region, and finally 3) the risks of inefficiency in expropriation, because, since it is carried out in a coercive manner, with little or no consensus, this state intervention interferes in free market mechanisms and voluntary exchanges, disregarding the private costs of property rights and, therefore, discouraging, in the medium or long term, investments in conservation or improvements, it is up to the State, based on a fair compensation, properly calculated, to internalize the negative externalities and social costs generated by these takings. Only fair compensation is capable of providing, in Stern's words, the economically efficient execution of the purpose for which the property was expropriated, thereby avoiding a policy of over- or under-investment, both on the part of the expropriators and of the other surrounding landowners who, given the uncertainty about the possibility of being expropriated or not, still suffer from the uncertainty about the fairness and efficiency of the compensation for exercising the state eminent domain.
In order to avoid the occurrence of these problems, and so that expropriations are not only lawful but also legitimate
, legal systems have sought to condition state takings to 1) due process of law, both in its procedural and substantive aspects, 2) public use as the basis for expropriation, which should not be unduly broadened to include private interests whose public interest is only indirect or incidental, and 3) the State's duty to pay compensation, as a prerequisite for expropriation. Stern recognizes, however, that although the above requirements are minimally clear, it is not so simple to define the legal and economic boundaries of these conditions. An urban modernization project that implies expropriations and that, according to the state, must be completed urgently without exhaustive cognition: is this urgency compatible with the acceleration of the administrative due process of law of the takings that must be done, or would the suppression of instances or the summarization of the process compromise the due process of law? What are the limits so that the State can fit, in the frame of public use, private interests that indirectly serve the public interest, without annihilating the duties of legality, impersonality, morality, publicity, and efficiency? How to reconcile the efficiency of the fair compensation owed by the state entity with the state's budget limitations?
With this in mind, in order to avoid the aforementioned problems, Stern proposes a new model for the concept of eminent domain, based on the interaction between its three requirements for the legitimacy of expropriations - observance of substantive and adjective due process of law, strict observance of public use as the basis for an expropriation, and fair compensation. According to the author, it would be possible to partially implement any of these safeguards, as long as the others were fully implemented, which would preserve, in Stern's view, the legitimacy of expropriations. 
This is because each of the legitimacy safeguards presented acts in a certain degree of intensity, depending on the jurisdiction, and may vary in the spectrum of the duties of transparency, responsiveness, publicity or transparency, and (fair) compensation, functioning as a system of protection for individuals against the excesses (or risks of excesses) of the state. Stern indicates that the possibility of compressing the conditions of an expropriation is the appropriate mechanism for dealing with what he calls imperfect situations - the imperfect takings that he names in the paper - in which the legal system cannot disregard the fact that strict compliance with all expropriation requirements could lead to an unfair and inefficient solution from the perspective of public interests, compromising the social welfare that, to a greater or lesser extent, may be generated by an expropriation. Stern argues that the rigid observance of expropriation requirements in all circumstances can lead to solutions that are not in line with reality
, plastering the State and limiting its capacity, at least hypothetically
, to promote greater social utility.
Stern argues that the interaction between the requirements of an expropriation would maintain its legitimacy unscathed because each one of them implies accessory protection to the other conditions, and the simultaneous occurrence of the three criteria presented is unnecessary. The guarantee of a due legal process (administrative or judicial) would mitigate the risks of corruption, but it also creates a favorable scenario for the discovery of a fair (and efficient) value for an expropriation, making it difficult, in theory, for an under or over value to be stipulated. In the same way, the due legal process balances the forces that fight over an expropriation, guaranteeing equality of weapons, so that the relaxation of the rigidity of the limits of state takings, but never its abandonment, would preserve the legitimacy of expropriations because eventual excesses would be controlled by the due legal process.
Imperfect situations would admit imperfect takings, and it would be up to the State to weigh, in the concrete case, the greater or lesser compression of one or another requirement of an expropriation, being able to apply, according to Stern, only partially, any of the safeguards. Stern concludes by pointing out that the arguments set forth in "Imperfect Takings" would endorse, for example, decisions such as Kelo v. New London, in which the normative conflict between what was decided and what the Fifth Amendment defines would be merely apparent, since, according to the author, it is primarily up to the State to weigh the strictness of the requirements of an expropriation.
That said, having seen the arguments pro et contra the solution that the US Supreme Court confirmed for the case of Kelo v. New London, and leaving aside any possible political or ideological contamination of the litigation, we must question the justice and efficiency of the compensation received by Kelo: was the amount of compensation paid by the State, in the terms proposed by the article, fair and efficient? I mean, regardless of whether or not we agree with the broadening of the concept of public use as a justification for the achievement of a greater number of private interests that, added together, would constitute the public interests of the state - it is certain that, after the case of Kelo v. New London, several U.S. states changed their legislation to prevent private use from being the basis for expropriation, which will probably lead, in the near future, to a new Amendment to the Constitution or to the U.S. Supreme Court applying overruling to decide a similar controversy in a different way - it seems important to us to verify whether there was justice and efficiency in the value given as a result of Kelo v. New London. Let 's see.

During the first stages of New London’s expropriations, State had proposed to Kelo, formally and initially, to pay $128.000,00
, which corresponded, at the occasion, to almost double of what the expropriated would have paid when gaining her property rights. In other words, if the offer was - approximately - two times bigger than its market value, one could assume that Kelo’s property market price was, back then, something around $64.000,00 - before the property owner renovated it. Assuming that those renovations valued Kelo’s property in, at least, 50% of its new street value, the price should be around $96.000,00. However, after the lawsuit was closed - confirming that judicial decisions have, through Economic Analysis of Law’s lenses, the function to define property rights and, by this definition, lubricate relations and ease private agreements
 -, Kelo received $442.000,00
 as a compensation for the expropriation, which corresponds - despite inflation from previous years - to a 4.6 times bigger amount of money than the property’s estimated market value, including post-renovation and post-improvements appreciation.

With that in mind, considering that the fair value of a compensation in an expropriation should correspond to its optimal value, we are incertain to affirm the justice or even the efficiency of a compensation that, without any reference, has widely overcome any reasonable definition pattern of X as a loss of bargain capacity. We say so because, if we also want to acquire a property in New London, similar in footage and in conservation, we would pay around $243.369,00 - according to april 2022
 price index related to the average price of properties like Kelo’s and at the same locality. Therefore, if including X in the equation of a just compensation value for an expropriation means remunerating the cessation of individual’s bargain power before State, in order to make expropriated people indifferent to expropriation and its consequences, X could not be higher than any value that, ceteris paribus, other individuals would be willing to sell or pay for akin properties.

The boundary for a just compensation value in expropriations should be the answer to these questions: how much could I obtain, in terms of utility or wealth, when selling my property? and  how much, if other things remain equal, can my property appreciate in the short or medium term?, whose answer could be constructed both by the State and by individuals through alternative or consensual dispute settlement mechanisms, which, with the Judiciary’s seal, would tend to mitigate the moral hazard of individuals - who can behave in an opportunistic way in order to maximize their well-being, even if it results in collective harm - and of the State - who can succumb to the temptations of corruption and spurious directions in favor of private or only indirectly public interests. This is what we’ll cover in the next chapter.
2. THE JUST VALUE OF AN EXPROPRIATION COMPENSATION: THE INEFFICIENCY OF MARKET VALUE AND THE NEED TO PAY FOR THE LOSS OF BARGAIN CAPACITY

Brazilian courts usually decide that the just value of a compensation caused by an expropriation coincides with an amount close to the market value of the private property submitted to the State's eminent domain. This is what we observed, for example, when looking at Rio de Janeiro’s Court of Law (Tribunal de Justiça do Estado do Rio de Janeiro - TJERJ) and figuring out how its judges have ruled on expropriation. Since 1988, when our Constitution began to expressly require a just and prior compensation in return of an expropriation, there has been 6.270 (six thousand, two hundred and seventy) cases judged on TJERJ, of which, in 2019, the majority decided to apply the market value of a property as a fair value criterion, based on article 26 from Decree-Law n. 3.365/41. None of them, however, have considered the loss of bargain capacity as a variable to calculate those compensations. We quote, for instance, Appeal n. 0021215-62.2003.8.19.0021, judged in 2018
, and Appeal n. 0001198-09.2004.8.19.0073, judged in 2019
.

However, for legal reasons, but also economical, the market value doesn’t seem for us to be the just value of an expropriation, because, in this case, it cannot properly measure the willingness to pay and the willingness to sell from all the parties. There are two reasons to make us think so: one, more obvious, has to do with the concept of market value; the other, not so evident, relates to behavioral economics and the theory of prospects. 

We shall start from the first (and most obvious) reason. According to International Valuation Standards, the market value is defined as “the estimated amount for which an asset or liability should exchange on the valuation date between a willing buyer and a willing seller in an arm’s length transaction, after proper marketing and where the parties had each acted knowledgeably, prudently and without compulsion”
. In other words, the market value presumes the existence of two willing parties: a willing buyer, who is willing to pay and can afford it, and a willing seller, who is willing to sell and owns the property title of what he wants to alienate. On a purchase, we can easily detect the willing buyer and seller, but one cannot say the same about an expropriation. Even if there is clearly a willing buyer in an expropriation (the State), there are no willing sellers: the manifestation of State’s eminent domain does not rely on the expropriated will. An expropriation whose compensation is limited to (and doesn’t derive from) market value is incapable of promoting an efficient allocation of the expropriated asset to the person who most values and affords it. To do so, the compensation paid by the State should express an amount that is enough to demonstrate that it valued the property more than its previous owner. As there was no willing seller in the expropriation, the individual valued his property rights at a precisely higher value than the property’s market value. Therefore, the just value of a compensation can be obtained, in our opinion, from (and not limited to) the market value of the property that the State expropriated or is willing to expropriate.

The second (and not so evident) reason is related to the theory of prospects, which, in the view of behavioral economics, helps to understand what we are saying. Broadly, considering that theory, the expected utility of a gain (+ $100,00, for example) is not equal to the expected negative utility of an eventual loss from this previous gain (- $100,00). The $100,00 from the gain and the loss differ both in signals  (+ and -) and in weight. The dissatisfaction generated by an expropriation (- property) is certainly greater than the satisfaction from a prior and, even, just compensation (which, for us, would equal to the market value + X). It is precisely for this reason that it seems essential to add the variable X to the equation of a prior and just compensation for expropriations. The incidence of State’s eminent domain through expropriating a private property certainly produces a bigger negative impact than the positive impact of receiving a compensation from the previous owner, which should be properly valued for justice and efficiency purposes of quantum debeatur.

These conclusions were obtained
 (and later, perfected
) from the studies of Amos Tversky and Daniel Kahneman, who, by a comparison between decision-making situations in a context of uncertainties, revisited the theory of expected utility. The authors realized that the expected utility of a gain is different from the expected (dis)utility of a loss because, in a situation of uncertainty, Tversky and Kahneman observed that someone who is winning tends to be risk averse, whereas someone who is losing tends to be susceptible to risky decisions. A casino is a good example to detect their theory. In a casino, we have players who are winning more than they bet, and players who are just losing. A winning player is not as prone to risk (betting on a high amount, for instance) as a player who lost more times than he won. Thus, the first one tends to risk aversion, while the other turns into a risk taker. The risk aversion or propensity was illustrated by the authors:
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The reasoning of prospect theory, illustrated above, can be applied to an expropriation, because, in this case, the (dis)utility due to sadness or dissatisfaction is certainly different from the expected usefulness of receiving compensation, even if prior and, in theory, just. That is why the prospect theory resonates to the matter of the just amount of a compensation from State-taking: it helps us understand that market value must only be seen as a starting point to figuring out the justiceness of this compensation. Without that understanding, the expropriated dissatisfaction will be certainly higher than his satisfaction in receiving compensation. And, when that happens, the Law distances itself from justice and efficiency (or, more specifically, the expropriation distances itself from the just and efficient value, that is, what the Constitution of 1988 states).
Fair and efficient compensation in an expropriation would need to be sensitive to the absence of a willing seller and, therefore, to the depletion of the expropriated's bargaining power, in order to be able to translate the differentiation of utility, value and + and - involved in a state taking, but this is not what we see when we consult the Brazilian Courts

. 
The blame for the distance between what is and what should be the fair value of an expropriation lies, in large part, with our current (although obsolete) normative framework. Add to this the fact that administrative law is often interpreted in a more traditional (and retrograde) way than it should be, and there is less and less chance of reaching the economic and legal concept of fair value. It took a long time for the legal system to finally recognize that the unavailability of the public interest is, in fact, an "unavailability", between (many) quotation marks, considering that there are both unavailable public interests and available public interests, which was only possible with the validity of the Law 13,867/19, that included the articles 10-A and 10-B in the decree law 3,365/41 to ''enable the option by mediation or by the arbitration procedure for the definition of the values of the indenization of expropriations''. It is about this Law (13,867/19) and, more specifically, about the management of arbitration in expropriations, which we will now write.
2.1. Arbitration and fair value
We clarify that Law No. 13,867/19 proposed, in order to stimulate consensus
 in the Public Administration, to establish mediation and arbitration as jurisdictional equivalents able to help the parties of an expropriation process (administrative or judicial) to find (by themselves or through an arbitral decision) the fair value of the compensation. We warned, however, that we would only deal with arbitration in this article, but not with mediation. Why? Because we disregard the study of mediation as an alternative means of conflict resolution to solve controversies in an expropriation if mediation between the State and the private party is as news as the arbitration for the same purpose? An economic analysis of the Law of expropriation would also endorse our option.
Let us explain. Expropriation is a legal institute that, as a form of regulation and a mode of drastic and suppressive intervention in private property, clearly reflects what the eminent domain of the State is. The legal cause of eminent domain is based on the state's jus imperii, by which, according to the Constitution, private individuals must bow down before a public and (or) collective interest, the fulfillment of which is the State's responsibility. However, it is in the economic cause of eminent domain that lies our preference for arbitration over mediation.

It is by the economy of the transaction costs
 that the Law decided to endorse the State's eminent domain and thus the possibility for the State to expropriate private property. The transaction costs (of locating, negotiating and executing) surrounding expropriation are considerably high. It is not at all easy to locate the parties involved and bring them together to favor a bargain. It is equally difficult for an expropriated or about to be expropriated private individual not to harbor any grudge or animosity against the State that has promoted or wants to promote the suppression of his property rights. 
Likewise, given the more comfortable legal position of the expropriator than that of the expropriated, the supervision and enforcement costs of such agreements tend to be prohibitive to negotiations between the private owner and the State. Calabresi and Melamed
 teach us that the appropriate legal remedy for situations such as these, in which transaction costs are high or far from zero, is the liability rule
. Law connects with economics because, since the transaction costs involved in expropriation are high, legal intervention is indispensable for the efficient allocation of the property rights at stake, so that they can go to those who value them most and are able to pay.
The high transaction costs of expropriation rule out the application of the Coase Theorem
, so that any bargaining between the private individual and the State will not be efficient without the law intervening to reduce the transaction costs involved.
Because of this, mediation would, in our view, tend to be a softer intervention than the fair compensation controversy of an expropriation requires. We agree that a mediation session (pre-procedural or even procedural) aims at reducing transaction costs, which would also be the case in an expropriation mediation. However, the transaction costs of expropriation are usually so high that it would be of little or no use, through mediation, for the State and the private party to agree on fair value: either they would not arrive at an answer or they would arrive at a suboptimal answer.
It must be considered, however, that there will be situations in which, even in an expropriation, the transaction costs will not be so high as to prevent a bargain between the State and the private owners. It is enough to think, for example, of circumstances in which an owner does not value, or values very little, the property that is the object of expropriation, such as someone who inherited the property from a relative for whom he or she had no affection (or even detested it), or who is indifferent to the property because he or she lives far away from it and has no interest or expectation in keeping or improving it in the short, medium or long term, medium or long term - cases where online mediation or any other online dispute resolution (ODR) mechanism would be sufficient to find the fair value of a compensation in expropriations.
However, in the rest of the cases, i.e., those in which the transaction costs are extremely high, there is a not insignificant probability that the costs of discovery or calculation of fair value, without the aid of a technical and specialized evaluation - which would be possible via arbitration - could render mediation innocuous and sink
 its costs. Without the law lubricating
 the vertical State-particular relationship, this bargain, whose transaction costs are far from zero, mediation would not be efficient, nor fair, but rather insufficient and unnecessarily costly - which, inclusively, would already rule out, also by the cost-benefit argument, the initiatives of med-arb, arb-med or neg-arb, which would contribute little or nothing to cases of high transaction costs.
The law would need to interfere appropriately so that we have a fair and efficient compensation and, in our view, in cases where the transaction costs are truly high, arbitration would be the appropriate remedy to reach the just compensation clause of an expropriation. Arbitration would tell us, faster, with greater technical accuracy and less transaction costs, what the value of X in the equation Market Value + X is.
With this purpose, the articles 10-A and 10-B were included in the decree law No 3,365/41 by the Law No 13.867/19 that were willing to stimulate the search for a solution, pre-procedural or extrajudicial, for the fair value of an expropriation.
According to the article 10-A of the Decree-Law No 3,365/41, The expropriation procedure presupposes that the State notifies the owner about to be expropriated in order to offer him compensation. In this notification, the State will give the owner a period of fifteen (15) days to state whether or not he will accept the compensation proposal. The owner may accept it, expressly refuse it or simply ignore it, in which case his silence will be regarded as a refusal (which will trigger judicial expropriation)
.
In turn, the article 10-B, of the Decree-Law No. 3,365/41, allows the parties, State and private party, the option for mediation or arbitration for purposes of discussion and definition of the fair value of the expropriation, which will require the participation of a mediation or arbitration chamber, previously registered by the responsible for the expropriation and specialized in Alternative Dispute Resolution (ADR) elected by the interested parties. A mediation chamber that has been created by the State itself may also be elected
.
This pursuit for a consensus brings the State closer to the so-called The Equator Principles and, consequently, propels the country to a prominent position in the international scenario. 
Usually, The Equator Principles are associated to the fulfillment of  environmental obligations, but this principles also determine those signatories to respect social guidelines, especially, the imposition of observation of rules and principles detailed when State( or a someone sent by it) pretends to promote “the forced acquisition of land or involuntary relocation of population to implant infrastructure projects.”
.
Expropriations usually bump into the Equator Principles. Even though BNDES didn’t ratify this Principles, big part of the private enterprises that assume expropriations, end up invoking directly to private banks (that requires the fulfillment of Equator Principles) or then BNDES by requesting external participation in financing (with assistance of other banks that are adept of the Equator Principles), implies that, directly or indirectly, the dictates of the Equator Principles are fulfilled.   
In the end of the day, the Equator Principles obviously means more costs for expropriations and, as seen, this is also true even when BNDES
 is not present as a financial arm in a contract that involves Public Administration. This benefit attached to this cost, however, usually is worth it. It’s evident that not all expropriation needs this external financial contribution, but this doesn’t means that the State can step back from the standards of a good government and a good Administration
 that, internationally,usually are required. In that regard, the advent of mediation and arbitration as legitimate and valuable tools for the end of the definition of fair value of an expropriation makes the State fulfill these standards and not come upon them.
There are ten Principles of Equator, they are: Analysis and Categorization; Socioambiental Evaluation; Socioambiental Applicable Patterns; System of Social and Ambiental Resources and Action Plan of the Equator Principles; Engagement of Interested Parties; Complaints Mechanism; Independent Analysis; Contractual Obligations; Independent  and Disclosure of Information and; Disclosure of Information and Transparency. Between these ten principles, the Principle of Engagement of Interested Parties; Complaints Mechanism; and Disclosure of Information stand out as relevant for a  redirection of the philosophic axis of expropriation, previously in an imperative way and, now, consensual.  
With the use of jurisdictional equivalents and alternative means of conflict resolution, transaction costs are reduced, the Equator Principles have a clear path to fulfillment, and the efficient solution to the fair value of an expropriation can be found by the parties involved themselves.
3. CONCLUSION
From what has been said so far, to every legal institute there are economic repercussions, and this also occurs with administrative law and, more specifically, with expropriations.
In the context of the State's eminent domain, it does not seem so relevant to us to discuss if and when the State may expropriate private property, since the drastic and suppressive intervention of the State via expropriation is legally and constitutionally supported. This does not prevent us, however, from questioning the justice and efficiency of compensation in an expropriation, especially because fair compensation is the legal tool that links state takings to efficiency, since, as we have argued throughout this article, this can be achieved through the proper calculation of fair value as compensation for an expropriation, which must necessarily compensate for the loss of bargaining power of the expropriated or expropriating owner. Not for another reason, the case of Kelo v. New London and the controversy over the contours of the concept of public use have been addressed in this article, but with the specific purpose of investigating whether or not, at the end of the day, there was fair compensation.
Textbooks and jurisprudence are mistaken when they decide on compensation in expropriations without concatenating (or even cogitating on) the economic background of the State's takings, underestimating (or overestimating) the extent and pricing of legal and economic property rights that come to be suppressed when the State entity takes over, even if in a legal and authorized way, the property of others.
The economics of expropriation teaches us that fair compensation is the legal garment to overcome a scenario of high transaction costs, which usually characterizes an administrative or judicial expropriation process. Since it is extremely costly or difficult to define to whom property rights should be allocated, especially because in an expropriation there are no willing sellers - but only willing buyers, which is the State - compensation tends to be the best solution to efficiently allocate the legal and economic resources at stake. It happens that, not infrequently, the transaction costs that surround takings are so high that it is not at all easy to define the fair value of an expropriation. Thus, except in cases where the owners already intended to dispose of their properties or have little or no interest in these properties, transaction costs - precisely the costs of locating, negotiating, and enforcing them - may not only hinder bargaining, but also raise the administrative costs of discovery and of defining fair compensation.
In these situations, in a world of high transaction costs, in which Coase's Theorem does not apply, it is the role of law to structure and structure mechanisms that minimize, as much as possible, the transaction costs involved, aiming to create a favorable environment for the owners to be able to approach the State to negotiate and reach a common denominator regarding the amount to be paid by the State. After all, nobody better than the parties themselves to concatenate, together, a compensation value that makes them indifferent to expropriation.
It is precisely for this reason that we have proposed, based on recent modifications of Decree Law 3365/41, the adoption of mediation (in some cases) and arbitration (in other cases) as an alternative method of solving administrative or judicial conflicts over compensation for expropriation. The article presented the advantages of mediation as a reducer of the transaction costs of expropriation, but also warned that in most cases, at least in those where transaction costs are high, mediation can be a sunk cost and an unnecessary expense if it is unable to mitigate transaction costs to the point of making them surmountable for bargaining purposes. It is, for this very reason, that we advise against med-arb, arb-med and neg-arb techniques and prefer institutional arbitration, funded by the State, as the most technical solution to define the fair value of an expropriation, which The fair value of an expropriation must necessarily be composed of a value that compensates the loss of bargaining power, so that the equation of the fair value of an expropriation is equal to the market value + X, X being the value to be attributed to the inexistence of a willing buyer and, therefore, the absence of private bargaining power. The article sought to demonstrate, also based on the prospect theory and the contributions of behavioral economics, for the law the inaccuracy, or at least the incompleteness, of using the criteria of nominal value and market value as a result of an expropriation, hoping that, with these brief lines, we can collaborate to improve the relationship between the State and its citizens, which, once monologic and vertical, should be increasingly dialogic and consensual.
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