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Digital Services Act ("DSA") and the new wave of European digital regulation fundamentally reshapes the legal framework applicable to digital intermediaries. This article examines the evolving legal-economic equilibrium of copyright regulation on online platforms in the wake of the DSA and Article 17 of the Directive on Copyright in the Digital Single Market (“CDSM”). It explores how the principles of fairness, consumer welfare, and efficiency interact as regulatory standards. The analysis conceptualizes these principles as co-dependent forces shaped by regulatory modalities and investigates how recent legal obligations have reshaped the private ordering practices of online platforms.
Through a content analysis of terms and conditions from selected user-generated content platforms, the article assesses the degree to which platforms have incorporated DSA and CDSM requirements into their contractual frameworks. The findings suggest limited progress. While some platforms demonstrate partial compliance and improved transparency, others maintain static, pre-DSA structures. This uneven implementation raises critical questions about the effectiveness of using contractual terms as a regulatory tool and underscores the need for meaningful enforcement to achieve the DSA’s goals.
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[bookmark: _Toc215751864]Introduction
Digital intermediaries recently found themselves in the centre of European regulatory focus with adoption of Digital Services Act[footnoteRef:5] (“DSA”) and specifically for area of copyright with adoption of Directive on copyright and related rights in the Digital Single Market[footnoteRef:6] (“CDSM”). This new regulatory framework attempts to find balance between interests of consumers, authors, rightsholders, digital creators and online platforms. Yet, their adoption only sets the playing field for this new balance to emerge.[footnoteRef:7] In this article, we aim to understand the general shape of this emerging equilibrium of online platform regulation in area of copyright.[footnoteRef:8] [5:  Regulation 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a Single Market For Digital Services and amending Directive 2000/31/EC (DSA).]  [6:  Directive 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC (CDSM Directive).]  [7:  As such, this article takes the approach of regulatory modalities and observes interactions between various regulatory means. Lawrence Lessig, Code 2.0 (Version 20, Basic Books 2006) 122 et seq.]  [8:  I.e., dynamic balance between contradictory interests and forces. We must highlight that the term does not mean balance in its normative sense. Susy Frankel and Daniel Gervais (eds), The Evolution and Equilibrium of Copyright in the Digital Age (Cambridge University Press 2014) 3 et seq. <https://www.cambridge.org/core/books/evolution-and-equilibrium-of-copyright-in-the-digital-age/707E92AD9E89272D0DCC8F8CF83BD57D> accessed 7 November 2023.] 

New regulatory framework relies on several guiding principles to guide the practice. Market regulation results from maximization behaviour of market actors relying on efficiency and market asymmetries.[footnoteRef:9] However, DSA institutes the fairness and consumer welfare principles and law thus safeguards users against platform’s self-maximizing behaviour.[footnoteRef:10] [9:  For recent comprehensive study on the issue of intermediary liability, see James Grimmelmann and Pengfei Zhang, ‘An Economic Model of Online Intermediary Liability’ (2023) 38 Berkeley Technology Law Journal <https://btlj.org/2024/01/volume-38-issue-3/>.]  [10:  ibid 1063 et seq.; For overview of fairness principle see Stefan Scheuerer, ‘The Fairness Principle in Competition-Related Economic Law’ (2023) 72 GRUR International 919; For initial assesment of consumer protection see Caroline Cauffman and Catalina Goanta, ‘A New Order: The Digital Services Act and Consumer Protection’ (2021) 12 European Journal of Risk Regulation 758.] 

The three standards we discuss in this article result from the interactions of legal and market regulation.[footnoteRef:11] As such, we consider efficiency a manifestation of economic regulation while normative standards of fairness and consumer welfare stem from legal regulation. [11:  Lessig described four regulatory modalities. On top of legal and economic forces, these are technology and social norms. See Lessig (n 6) 123 et seq.; Similarly, Fabrizio Esposito, The Consumer Welfare Hypothesis in Law and Economics (Edward Elgar Publishing 2022) 6 et seq.] 

Consequently, this article explores particular legal-economic equilibrium.[footnoteRef:12] In economic sense, this interaction is the legal-economic nexus where forces interaction.[footnoteRef:13] Both Lessig’s approach and Samuels’ legal economic nexus demonstrate the codependent and interconnected nature of regulatory forces. Consequently, the equilibrium is a dynamic balance of regulatory forces and interests where forces pushing and pulling against each other stabilize.[footnoteRef:14] In other words, observed equilibrium is not necessarily efficient or fair, neither it necessarily respects rights of consumers. Rather, it is the outcome of regulatory forces such as detailed terms and conditions in plain language as required by law that market actors transform into confounding legal documents that don’t respect legal obligations.[footnoteRef:15] [12:  Lessig (n 6) 130 et seq.]  [13:  Warren J Samuels, The Legal-Economic Nexus: Fundamental Processes (1st ed, Routledge 2007) 18 et seq.]  [14:  Frankel and Gervais (n 7) 3–4; Lessig (n 6) 123.]  [15:  One such example are videogame license agreements that are completely out of touch with law and technological reality of the day alike. See Ondřej Woznica, ‘Control, Compensation, and Access in Digital Copyright: Property and Liability Rule Analysis of Article 17 CDSM Directive’ (Masaryk University, Faculty of Law 2024) 235 et seq. <https://is.muni.cz/th/uxxvw/> accessed 3 March 2025.] 

The research question for this article then is, what shape the emerging equilibrium of online platforms regulation in area of copyright post-DSA takes and to what degree does it reflect the regulatory standard fairness, consumer welfare and efficiency. To answer this question, article relies on content analysis tools to understand change pre- and post-DSA in legal private ordering tools[footnoteRef:16] employed by online platforms, as further explored in Chapter 3.[footnoteRef:17] Nonetheless, we must highlight that narrower scope of copyright on online platforms serves as the primary limit to the study's feasibility as it reduces the examined population in empirical assessment. [16:  Tools used by private parties to manage relationships. These include contractual and other tools. Niva Elkin-Koren and Eli Salzberger, The Law and Economics of Intellectual Property in the Digital Age: The Limits of Analysis (Routledge, Taylor & Francis Group 2013) 149 et seq.]  [17:  I.e., use of private tools, mainly contracts, to govern legal relationships. ibid.] 

We explore the concepts of fairness, efficiency and consumer welfare and their interactions in chapter 2. Next, we explain the methodology and apply the content analysis method to legal private ordering tools in chapter 3. In chapter 4 we offer the answer to the research question based on the content analysis results and offer outlook on future of online platform regulation.
The answer this article offers is that while DSA established robust framework to improve fairness, consumer welfare and efficiency, its implementation remains uneven. While DSA did have an impact, there is still room for improvements to align online platform environment with DSA requirements.
Consequently, the private ordering tools that reflect the legal-economic nexus highlight gap between regulatory standards and the real outcome. We conclude that private ordering tools, despite their many weaknesses have value. The critical point, however, remains enforcement of new obligations. Otherwise, DSA risks falling short of its original ambitions.
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The goal of the following chapter is to outline the concepts of fairness, consumer protection and efficiency employed throughout the article. We discuss outlined standards separately and follow with discussion of how they connect into each other. This outline is followed in chapter 3 with analysis of how private ordering tools implement these standards.
Fairness can be seen as a new trend in area of digital regulation.[footnoteRef:18] While fairness is not a new concept in EU law, frequently occurring in secondary law, its application as primary standard in area of online platform regulation is novel.[footnoteRef:19] DSA and CDSM, particularly, are concerned with micro-level fairness or fair conduct and regulates abuse of power of online platforms against its users.[footnoteRef:20] These rules particularly are fair moderation processes,[footnoteRef:21] fair content rules[footnoteRef:22] and fair design practices[footnoteRef:23]. [18:  European Commission also undertook digital fairness evaluation in 2022 with reports published in 2024. This initiative, however, had narrower scope of selected consumer protection rules. See European Commission, ‘Digital Fairness – Fitness Check on EU Consumer Law’ (2024 2022) <https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13413-Digital-fairness-fitness-check-on-EU-consumer-law_en> accessed 2 May 2025.]  [19:  Annette Kur, Nari Lee and Anna Tischner, ‘Fairness In Intellectual Property Law: Searching for a Uniform Concept’, Fairness In Intellectual Property Law (Edward Elgar Publishing 2024) 9 <https://www.elgaronline.com/monobook-oa/book/9781800883062/9781800883062.xml> accessed 17 March 2025.]  [20:  Martin Husovec, Principles of the Digital Services Act (Oxford University Press 2024) 8; Kur, Lee and Tischner, ‘Fairness In Intellectual Property Law’ (n 18) 286.]  [21:  Articles 16, 17, 20 and 21 DSA.]  [22:  Articles 14 (1), 14 (4) and 23 DSA.]  [23:  Articles 27 and 38 DSA for recommender systems, Articles 26, 28 (2) and 39 DSA for design of advertising and Articles 25 and 28 DSA for design of user experience. ] 

Interestingly, consumer protection law is a frequent source of normative fairness in EU law.[footnoteRef:24] As such, the normative standards of consumer welfare and fairness are closely interlinked. Yet, consumer protection is reinforced as standalone standard, e.g., in Recital 3 and Article 1 DSA that prescribes a high-level of consumer protection. Consumer protection surfaces particularly in contractual relationships between platforms and users.[footnoteRef:25] Consequently, consumer welfare is a distinct normative standard similarly concerned with the legal relationship of platforms and users. [24:  Kur, Lee and Tischner, ‘Fairness In Intellectual Property Law’ (n 18) 9 et seq.]  [25:  Cauffman and Goanta (n 9) 758.] 

Finally, efficiency serves as organizing principle of markets where efficient allocation of rights and obligations results from market transactions.[footnoteRef:26] In other words, market should self-organize efficiently by itself. However, as Coase theorem posits, the efficient outcome is limited by existing transaction costs[footnoteRef:27] in the market.[footnoteRef:28] Put differently, efficient outcome is realised only to the limit not precluded by transaction costs as those shift the result. Importantly, transaction costs such as information and power asymmetries are aggravated in digital environment further disadvantaging users.[footnoteRef:29] Consequently, self-maximizing behaviour may lead to transactions that are not efficient as they do not contribute to the social welfare.[footnoteRef:30] [26:  Elkin-Koren and Salzberger (n 15) 23–25.]  [27:  I.e., any costs incurred to carry out the transaction, including ex-ante and ex-post costs. Francesco Parisi (ed), The Oxford Handbook of Law and Economics (Oxford University Press 2017) 297.]  [28:  RH Coase, ‘The Problem of Social Cost’ (1960) 3 The Journal of Law & Economics 1, 15 et seq.]  [29:  Platforms as frequent intermediaries have available information on, e.g., licensing markets, while users struggle even with the concept of copyright. Similarly, these large commercial entities weight significantly larger market power in transacting with users. Elkin-Koren and Salzberger (n 15) 162.]  [30:  In recent piece, Lemley argued that market dominant players act to restrict further competition and actively engage in practices blocking competition and unfair consumer behavior. See Mark A Lemley, ‘Free the Market: How We Can Save Capitalism from the Capitalists’ [2024] SSRN Electronic Journal <https://www.ssrn.com/abstract=4692267> accessed 5 May 2025; Grimmelmann and Zhang adopt similar view where self-maximizing behaviour may undermine social welfare. Grimmelmann and Zhang (n 8) 1025 et seq.] 

Yet, what is the interaction between normative and economic standards? There are two possible understandings. Efficiency, fairness and consumer welfare can be seen as interdependent regulatory forces pushing and pulling against each other.[footnoteRef:31] Efficient transacting that would disproportionately favour online platforms is limited by imposition of normative standards that shield users.[footnoteRef:32] [31:  Lessig describes nexus of legal, economic, technological and social forces. Lessig (n 6) 123 et seq.; See also Samuels (n 12) 25 et seq.]  [32:  For details see Grimmelmann and Zhang (n 8).] 

On the other hand, as established by Esposito, efficiency, consumer welfare and fairness are not distinct principles.[footnoteRef:33] Rather, Esposito argues that efficiency occurs where consumer welfare is maximised.[footnoteRef:34] In such view, then, the primary focus of DSA should be fairness and consumer welfare as together they lead to maximal efficiency. [33:  Esposito (n 10) 8.]  [34:  ibid 175.] 

In the following subchapters, we expand on these concepts to lay foundation for empirical analysis in Chapter 3.
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As noted by Scheuerer fairness seems to appear as the guiding principle of the digital economy, including “unfair competition, antitrust, IP, trade secrecy, contract, anti-discrimination and data law”.[footnoteRef:35] In intellectual property law (including copyright law) specifically, fairness is observed as being a “mediator between the property aspects of IP, market regulation and general welfare”.[footnoteRef:36] [35:  Scheuerer (n 9) 919.]  [36:  Annette Kur, Nari Lee and Anna Tischner, ‘Fairness in Intellectual Property Law: An Introduction’, Fairness In Intellectual Property Law (Edward Elgar Publishing 2024) 1 <https://www.elgaronline.com/monochap-oa/book/9781800883062/chapter0.xml> accessed 11 April 2025.] 

Fairness might be understood as functioning in various multifaceted ways. The most basic distinguishing is distinction of conceptualizing fairness as either substantive or procedural.[footnoteRef:37] On the substantive level, fairness operates as a benchmark for statutes and law, such as, whether the contract terms do not unjustifiably prejudice the consumer[footnoteRef:38] or that the IP enforcement measures shall be “fair” according to art. 3 para. 1 of the 2004/48/EC Directive[footnoteRef:39] and thus respecting the principle of proportionality.[footnoteRef:40] [37:  Scheuerer (n 9) 920. Scheuerer further elaborates on the further meaning of fairness as a “meta-principle beyond codified provisions”, finally characterizing fairness as a “normative principle that [is] at the same time well established and open to evolutionary change” (ibid 932). Kur et al. further present more granularized approach to fairness in intellectual property (Annette Kur, Nari Lee and Anna Tischner, ‘Fairness In Intellectual Property Law: Searching for a Uniform Concept’, Fairness In Intellectual Property Law (Edward Elgar Publishing 2024) <https://www.elgaronline.com/monobook-oa/book/9781800883062/9781800883062.xml> accessed 11 April 2025.)]  [38:  Scheuerer (n 9) 924.]  [39:  Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the Enforcement of Intellectual Property Rights [2004] OJ L157/45.]  [40:  Scheuerer (n 9) 922.] 

On the procedural level, fairness, reflects the fundamental rights, mainly the right to fair trial[footnoteRef:41] and the right to an effective remedy,[footnoteRef:42] which together form the rather abstract concept of “access to justice”.[footnoteRef:43] Access to justice is traditionally applied before the administrative bodies and courts.[footnoteRef:44] This understanding of fairness underscores not merely the result of the proceeding, but the way how the result was achieved[footnoteRef:45] or “the way ‘justice is being done’”.[footnoteRef:46]  [41:  Art. 6 European Convention on Human Rights, ECHR; and Art. 47 Charter of Fundamental Rights of the EU, CFREU]  [42:  Article 13 ECHR and Article 47 CFREU.]  [43:  Aleksandra Kuczerawy, ‘Remedying Overremoval’ in Joris Hoboken and others, Putting the DSA into Practice: Enforcement, Access to Justice, and Global Implications (Verfassungsblog gGmbH 2023) 169 <https://intr2dok.vifa-recht.de/receive/mir_mods_00015033> accessed 2 January 2025.]  [44:  Scheuerer (n 9) 922.]  [45:  Kuczerawy (n 42) 171.]  [46:  Natali Helberger, ‘The Rise of Technology Courts, or: How Technology Companies Re-Invent Adjudication for a Digital World’ (2025) 56 Computer Law & Security Review 106118, 6.] 

Due to the technological development copyright enforcements on platforms (and also content moderation in general), this “doing of justice” was however profoundly changed.[footnoteRef:47] The “para-judicial nature of content moderation decisionmaking”[footnoteRef:48] put a lot of strain on keeping the procedural aspects of process fair. [47:  See generally Helberger (n 45); Giovanni De Gregorio (ed), ‘The Law of the Platforms’, Digital Constitutionalism in Europe: Reframing Rights and Powers in the Algorithmic Society (Cambridge University Press 2022) <https://www.cambridge.org/core/books/digital-constitutionalism-in-europe/law-of-the-platforms/DA41AF99D14B885E60EC0CFC7E4F6106> accessed 4 April 2024.]  [48:  Pietro Ortolani, ‘If You Build It, They Will Come. The DSA “Procedure Before Substance” Approach’ in Joris Hoboken and others, Putting the DSA into Practice: Enforcement, Access to Justice, and Global Implications (Verfassungsblog gGmbH 2023) 153 <https://intr2dok.vifa-recht.de/receive/mir_mods_00015033> accessed 2 January 2025.] 

DSA is a practical regulatory implementation of fairness that it aims to establish in the digital environment together with trust and safety.[footnoteRef:49] Husovec aptly denominates DSA as dealing with the “micro-level fairness”, i.e. regulating treatment of users by the providers.[footnoteRef:50] Consequently, DSA brought about a whole new dimension of obligations of the providers of intermediary services, including predominantly procedural fairness elements (due process rights). Husovec summed up quite simply and succinctly characterised these obligations as the obligations of the provider “to disclose rules, to explain decisions and processes, and to justify decisions“.[footnoteRef:51] Reflecting the reality of their market size and nature of their activity, the fairness obligations are scalable according to the respective provider.[footnoteRef:52] As the least common denominator, all providers are obliged to assess the fairness of their terms and conditions regulating use of the provided services (Art. 14 DSA) and to be transparent about content moderation (Art. 15 DSA). Advanced obligations are pertinent to hosting services, online platforms and very large platforms as specified below in Chapter 3. [49:  Husovec (n 19) 19.]  [50:  ibid 8.]  [51:  ibid 195.]  [52:  ibid 19.] 

Article 17 CDSM – the cornerstone of digital copyright regulation and private ordering – also reflect fairness as a normative goal. It addresses both levels of fairness. On the substantive level, the “fair balance to be struck between the various fundamental rights protected by the Charter” must be achieved in the respective national transpositions thereof.[footnoteRef:53] This includes the respecting of the freedom of business of the platform, freedom of speech of the users as well as naturally the proprietary interests of the rightsholders.[footnoteRef:54] On the procedural level, the providers of online content sharing services  must employ mechanisms offering the users the possibility to challenge the content moderation decision against their uploaded content via internal mechanisms (i.e., “effective and expeditious complaint and redress mechanism”), as well as provide information about external redress mechanism.[footnoteRef:55] [53:  Case C-401/19 Republic of Poland v European Parliament and Council of the European Union [2022] ECLI:EU:C:2022:297, para. 99.]  [54:  However, Kur et. al (2024) raise and later answer in negative the question, whether compliance with fundamental rights could be regarded as specific enough for being a „proxy“ for fairness. Kur et. al (2024), 176–181.]  [55:  Article 17 para. 9 CDSM.] 

Due to the principle of mutual complementarity (“Prinzip der  wechselseitigen Komplementarität”), the more specific and detailed rules in DSA regarding procedural fairness elements should prevail vis-à-vis article 17 CDSM.[footnoteRef:56] [56:  Benjamin Raue, ‘»Unberührt« – Das Verhältnis von DSA Zur DSM-RL Und Zum UrhDaG Vortrag Im Rahmen Des Symposions »Die EU-Plattformregulierung: Eine ›Verfassung‹ Für Digitale Akteure Im Werden?« des Instituts Für Urheber- Und Medienrecht Am 11.11.2022 in München’ [2023] ZUM 160, 162. As Kur et al. put it, the Art.17 CDSM was “complemented and superseded in part by the DSA” Kur, Lee and Tischner, ‘Fairness In Intellectual Property Law’ (n 36) 320.] 
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Consumer welfare presents one of the key normative limits within private ordering as well as more generally within the general (market) regulation. As such, the DSA regulation, as many different European platform-oriented regulations, focuses on the contractual nature of the relationship between the platform and its user (consumer), particularly in relation to the power imbalance in such relation.[footnoteRef:57] The role that is played by consumer protection within the DSA seems to be especially important, considering the framing of the protection of consumers on online platforms as a protection of (their) fundamental rights.[footnoteRef:58] Such position is warranted specifically considering the unequal position in relation to strong informational asymmetry between the platform and the user which creates a grave obstacle in the exercise of their rights.  [57:  Cauffman and Goanta (n 9).]  [58:  ‘Questions and answers on the Digital Services Act*’ (European Commission - European Commission) <https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_2348> accessed 10 May 2025.] 

This position has repeatedly appeared in the public consultation on the EU Digital Package of legislation, specifically in regards to the “monopolistic” position of online platforms in regards to the service they are providing.[footnoteRef:59] The obstacles in exercising consumers rights seems to be  a general negative effect of the power imbalance presented by the online platforms and consumers, to which EU reacts, for example in the DSA, by introducing a various transparency obligations for the platforms.[footnoteRef:60] [59:  ‘European Commission - Have Your Say’ (European Commission - Have your say) <https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12416-New-competition-tool/public-consultation_en> accessed 10 May 2025.]  [60:  Cauffman and Goanta (n 9) 10.] 

In general, the protection of consumer has played an important role in the legislative undertakings of the European Union, as it is, in its very fundamental terms, an economic union with single market. Therefore the legislative environment seeks balance between the protection of the economic interests of the businesses acting on the single market and the private interests of the consumer, even though the European approach has arguably proven that those two interests are not necessarily in direct opposition, at least concerning their outcome. This has been the base of argument that greater consumer protection leads to improvement in the trust between the businesses and their consumers which demonstrates itself as increased purchasing activity on the part of the consumer.[footnoteRef:61]  [61:  Anja Rösner, Justus Haucap and Ulrich Heimeshoff, ‘The Impact of Consumer Protection in the Digital Age: Evidence from the European Union’ (2020) 73 International Journal of Industrial Organization 102585 <https://www.sciencedirect.com/science/article/pii/S0167718720300072> accessed 10 May 2025.] 

This necessary standard of trust plays even more important role in the virtual environment where there is considerable distance between the involved parties. And as such, 50 years after the conception of EU consumer protection rules in general, we are seeing their adoption and uptake for the virtual environment as well,[footnoteRef:62] through either specific acts such as the DMA, DSA or CDSM or in more general strategies and conceptual plans of economic development for the digital age.[footnoteRef:63] [62:  Anna Moskal, ‘Digital Markets Act (DMA): A Consumer Protection Perspective’ (2023) 2022 7 European Papers - A Journal on Law and Integration 1113 <https://www.europeanpapers.eu/en/europeanforum/digital-markets-act-consumer-protection-perspective> accessed 10 May 2025.]  [63:  Such as the „Europe fit for the digital age“ and the Digital Decade strategies, see https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/europe-fit-digital-age_en] 

The general role of these regulations is to shape, if not recalibrate, the relationship between the businesses and consumers (platforms and users) in a way that reflects their unequal position and requires proactive and systemic protection that ensures the protection of (fundamental) rights of the consumer, ideally in such an extent that still allows the business to follow their own interest (as such bilaterality is of course a prerequisite of the free market that is at the foundation of the EU as an economic union).[footnoteRef:64] Normative limit presented by European consumer rights restricts the (over)reach of contracts and aims to harmonize consumer protection across jurisdictions, thus limiting unfair contractual terms and business practices. This principle has demonstrated itself in the digital environment, and the relevant regulation, with advent of which the importance of the cross-jurisdictional minimal standard protection has become evermore important. [64:  Chris Willett, ‘RE-THEORISING CONSUMER LAW’ (2018) 77 The Cambridge Law Journal 179 <https://www.cambridge.org/core/journals/cambridge-law-journal/article/abs/retheorising-consumer-law/F6BBD48F7113C8E62EF967AB2DCE7BBD> accessed 10 May 2025.] 

Outside the specific regulatory duties imposed by the EU on platforms, such as the transparency obligation, with many of its aspects (such as providing the information on the order of presented content), or providing a statement of reason in the case of removal of content, the EU has put further focus on the compliance of online platforms with the existing consumer protection rules. 
This has demonstrated itself mainly as the “Digital fairness – fitness check on EU consumer law” initiative[footnoteRef:65] the goal of which is to make sure that the online platforms are not offered any leeway in providing the customers with lesser standards than any ”analog” business within EU would have to. As such these concerns mainly the compliance with the Unfair Commercial Practices Directive, the Consumer Rights Directive and the Unfair Contract Terms Directive. Jointly with the specific rules for online platforms thusly the EU sets forth the protection of consumer as a key normative limit. [65:  European Commission (n 17).] 
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Classical economic theory works with a number of definitions of efficiency.[footnoteRef:66] These are mainly the Pareto optimality as state where no individual can be better off without worsening another’s position and Kaldor-Hicks efficiency which grants larger flexibility as redistributions are possible as long as overall welfare increases.[footnoteRef:67] For the remainder of this article, we consider the Kaldor-Hicks criterium that maximizes the social welfare. [66:  Elkin-Koren and Salzberger (n 15) 23; See Deyneli at Alain Marciano and Giovanni Battista Ramello (eds), Encyclopedia of Law and Economics (Springer New York 2019) 673 et seq. <https://link.springer.com/10.1007/978-1-4614-7753-2> accessed 27 July 2023.]  [67:  Deyneli, e.g., concludes that Kaldor-Hicks is a neccessary accomodation to legal system where Pareto efficiency struggles with legal outcomes where one party loses. Marciano and Ramello (n 65); Grimmelmann and Zhang note that literature on efficiency of platorm liability similarly relies on Kaldor-Hicks efficiency. Grimmelmann and Zhang (n 8) 1014; Nicholas Mercuro and Steven G Medema, Economics and the Law: From Posner to Postmodernism and Beyond - Second Edition (NED-New edition, Princeton University Press 2006) 89–93 <https://www.jstor.org/stable/j.ctv131bw26> accessed 25 July 2023.] 

Coasean theorem than provides an important insight into efficiency deficit of such outcome.[footnoteRef:68] While ideal market conditions would result in the most efficient outcome, real market with transaction costs can only work up to a limit.[footnoteRef:69] Consequently, changes in regulatory forces can impact efficiency of outcome as they may lower or altogether change transaction costs.[footnoteRef:70] [68:  For discussion see, e.g., Elkin-Koren and Salzberger (n 15) 25 et seq.]  [69:  Coase (n 27) 15 et seq.; See also Robert P Merges, ‘Of Property Rules, Coase, and Intellectual Property’ (1994) 94 Columbia Law Review 2656 et seq.]  [70:  Coase similarly points out that it is possible and useful to compare two non-ideal policy settings as they offer different results due to existence of different transactin costs. Coase (n 27); Similarly Harold Demsetz, ‘When Does the Rule of Liability Matter?’ (1972) 1 The Journal of Legal Studies 13, 25 et seq.] 

Digital markets can be specifically characterised by digital asymmetries, as described by participating bodies and member states in 2024 Digital fairness fitness check initiative.[footnoteRef:71] Digital asymmetry compromises various external factors such as the “digitally mediated relationship, the choice architecture, the architectural infrastructure, and the knowledge gap.”[footnoteRef:72] This means that users typically have little bargaining power in digital transactions, frequently facing take-it-or-leave it terms.[footnoteRef:73] Additionally, users lack also the information to scrutinize complicated legal terms.[footnoteRef:74] [71:  This term includes power and information asymmetries, vulnerability to cognitive bias, manipulative design or other. See also FN 108 European Commission (n 17) 46.]  [72:  Hans-Wolfgang Micklitz, ‘Unfair Commercial Practices, Digital Asymmetry and Reversal of Burden of Proof’ in Florent Thouvenin and others (eds), Kreation Innovation Märkte - Creation Innovation Markets: Festschrift Reto M. Hilty (Springer 2024) 1079 <https://doi.org/10.1007/978-3-662-68599-0_68> accessed 5 May 2025.]  [73:  Mark A Lemley, ‘Protecting Consumers in a Post-Consent World’ (Social Science Research Network, 24 January 2025) <https://papers.ssrn.com/abstract=5113536> accessed 5 May 2025.]  [74:  See, e.g., Elkin-Koren and Salzberger (n 15) 100; Daniel J Gervais, (Re)Structuring Copyright: A Comprehensive Path to International Copyright Reform (Edward Elgar Publishing 2017) 176 et seq.] 

DSA addresses several previously identified market failures in online platform regulation. It targets information asymmetries through enhanced transparency and disclosure obligations, enabling users to better understand how content, data, and algorithms affect them.[footnoteRef:75] It also imposes a duty of care on platforms, requiring them to internalize negative externalities such as the societal costs of illegal or harmful content that were previously externalized under safe harbour regimes.[footnoteRef:76] Additionally, the DSA introduces asymmetric obligations for larger platforms, including VLOPs, thereby addressing power imbalances.[footnoteRef:77] In this sense, the DSA can be seen as a regulatory response aimed at correcting key distortions in digital markets and steering them toward a more balanced and efficient outcome. [75:  See Recs. 45, 72 and 96 DSA.]  [76:  See Recs. 9, 68 and 82 DSA.]  [77:  See Recs. 57 and 75 DSA.] 

Similarly, Article 17 targets information and power asymmetries. In copyright licensing markets for use in UGC the largest information and power asymmetries existed between rightsholders and users. Article 17 shifts licensing obligation towards online platforms, thus easing the burden on users. Unfortunately, users are not informed on this shift and even platform terms often state that users are liable to obtain authorization themselves.[footnoteRef:78] [78:  See Parts B and C. Particularly, the design of license merger under Article 17(2) has several weakneses. Woznica (n 14).] 

Yet, the general question remains. Is the DSA, CDSM and the new resulting equilibrium between legal and economic forces more efficient? Grimmelmann and Zhang draw a useful distinction of maximizing behaviour in online platform regulation.[footnoteRef:79] Online platforms pursue self-maximization where their decisions are shaped by internal utility functions such as metrics, user engagement or advertisement.[footnoteRef:80] Even harmful content with negative externalities can boost platform’s benefits.[footnoteRef:81] As such, platform efficient behaviour diverges from socially efficient outcome where total welfare maximization is pursued, including reducing said externalities.[footnoteRef:82] [79:  Grimmelmann and Zhang (n 8).]  [80:  ibid; See also Danielle K Citron and Benjamin Wittes, ‘The Problem Isn’t Just Backpage: Revising Section 230 Immunity’ [2018] Georgetown Law Technology Review <https://scholarship.law.bu.edu/cgi/viewcontent.cgi?article=1638&context=faculty_scholarship> accessed 11 May 2025; Ann Bartow, ‘Internet Defamation as Profit Center: The Monetization of Online Harassment’ (2009) 32 Harvard Journal of Law & Gender <https://scholars.unh.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1296&context=law_facpub> accessed 5 November 2025.]  [81:  For example, see the frequent feature of animal cruelty on Youtube. KG Orphanides, ‘On YouTube, You’re Never Far from a Dying Kitten’ [2021] Wired <https://www.wired.com/story/youtube-animal-abuse-rescue/> accessed 7 May 2025; Antônio F Carvalho, Igor Oliveira B de Morais and Thamyrys B Souza, ‘Profiting from Cruelty: Digital Content Creators Abuse Animals Worldwide to Incur Profit’ (2023) 287 Biological Conservation 110321.]  [82:  Grimmelmann and Zhang (n 8) 1026 et seq.] 

Consequently, the efficiency gap exists. It can stem either from undermoderation where platform leaves online content harming social welfare or overmoderation where social welfare suffers due to removal of non-harmful content that does not generate revenue.[footnoteRef:83] In these cases, platforms fail to internalize externalities, particularly the costs of harmful content and full value of non-harmful content.[footnoteRef:84] Grimmelmann and Zhang continue to discuss how various models of platform liability influence the efficiency gap.[footnoteRef:85]  [83:  ibid 1028–1029.]  [84:  See also ibid 1020.]  [85:  ibid 1029 et seq.] 

DSA, particularly, introduces conditioned liability where platforms are protected unless they fail to act on actual knowledge while not disincentivizing voluntary moderation which steers the efficiency closer to social welfare.[footnoteRef:86] As such, DSA avoids several inefficiencies observed in Grimmelmann and Zhang model.[footnoteRef:87] Article 17 CDSM, on the other hand imposes model closer to strict liability.[footnoteRef:88] As such, the model results in overmoderation and losing on social welfare.[footnoteRef:89] Grimmelmann and Zhang describe several policies that can limit the overmoderation but Article 17 CDSM fails to incorporate any outlined strategy.[footnoteRef:90] Instead it merely imposes normative limits meant to protect the users that are likely failing users.[footnoteRef:91] [86:  ibid 1064.]  [87:  ibid 1063–1064.]  [88:  ibid 1029 et seq.]  [89:  ibid 1031.]  [90:  ibid 1055 et seq.]  [91:  See Part C in, particularly the evaluation of technological private ordering. Woznica (n 14); See also Daria Dergacheva and Christian Katzenbach, ‘Mandate to Overblock? Understanding the Impact of the European Union’s Article 17 on Copyright Content Moderation on YouTube’ (2024) 16 Policy & Internet 362.] 

[bookmark: _Toc215751869]Fairness, consumer welfare and efficiency: regulatory modalities and legal-economic nexus
Fairness, consumer welfare and efficiency together form a dynamic triangle of codependent interactions. As highlighted in previous parts, fairness and consumer welfare are normative standards that form part of legal regulation while efficiency reflects the economic regulation. Together, these forces push and pull and create the broader regulatory framework where no isolated regulatory force is responsible for regulatory outcomes.[footnoteRef:92] [92:  Primarily drawing on Lessig (n 6) 123; Similarly, Roger Brownsword, Rethinking Law, Regulation, and Technology (Edward Elgar Publishing 2022) 2 et seq. <https://www.elgaronline.com/view/9781800886469.xml> accessed 3 March 2023; Samuels (n 12).] 

Our understanding builds on conceptual frameworks from law and technology and law and economics theory. In law and technology theory, Lessing distinguished four regulatory forces of law, markets, technology and social norms that together regulate individuals’ behaviour.[footnoteRef:93] In law and economics, on the other hand, Samuels outlines the legal-economic nexus where law and markets interact and are mutually dependent.[footnoteRef:94] Particularly, he notes that: “the law is a function of the economy, and the economy (…) is a function of law.”[footnoteRef:95] [93:  Lessig (n 6) 123 et seq.]  [94:  Samuels (n 12) 18 et seq.]  [95:  ibid 27.] 

These theoretical frameworks together teach a very similar lesson, albeit from different perspectives. Law does not exist in vacuum. Regulatory forces coexist and mutually influence each other.[footnoteRef:96] Its results are product of dynamic interdependent system where shift in one regulatory modality provokes response in others.[footnoteRef:97] To truly understand legal impacts, such as the outcome of DSA and CDSM, one must investigate beyond the formal content of law. Consequently, the tensions of regulatory forces come forward. [96:  Similarly, Elkin-Koren and Salzberger highlight the influence of technology over economic and legal regulation. See Elkin-Koren and Salzberger (n 15) 26 et seq.]  [97:  See, e.g., how Lessig describes the shift from initial freedom-based internet to today’s version due to legal and market interventions. Lessig (n 6) 4 et seq.] 

Interactions of economic and legal standards discussed in this article capture this regulatory “tug of war”. Platforms guided by their self-maximizing interests seek to optimize revenues, engagement and operation costs.[footnoteRef:98] Fairness and consumer welfare, on the other hand, impose normative constraints that limits the self-maximizing efficient outcome. The result of each force pulling and pushing results in a dynamic equilibrium as a point of temporary stability of various regulatory forces.[footnoteRef:99] [98:  Grimmelmann and Zhang (n 8) 1027 et seq.]  [99:  Lessig (n 6) 130 et seq.] 

DSA and CDSM showcase this process where platforms’ efficiency is meant to be reconciled with social efficiency.[footnoteRef:100] Fairness and consumer welfare in the form of transparency obligations, user rights or systemic risks measures restrict platforms’ maximizing behaviour. As a consequence, DSA and CDSM attempt to narrow or close the efficiency gap described by Grimmelmann and Zhang.[footnoteRef:101] [100:  Grimmelmann and Zhang (n 8) 1025 et seq.]  [101:  ibid 1028–1029.] 

Esposito further offers the insight that efficiency is a function of consumer welfare.[footnoteRef:102] Esposito concludes that the allocative efficiency is concerned with consumer welfare.[footnoteRef:103] To support this conclusion, Esposito first analyses the economic reasoning of allocative efficiency to conclude that consumers are the sovereigns in market economy whose interests as principals should be prioritised as most efficient.[footnoteRef:104] Esposito further supports these findings with analysis of EU law concluding that European law fits well with these concepts as its goals are consumer empowerment and consumer protection.[footnoteRef:105] [102:  Esposito (n 10) 176 et seq.]  [103:  ibid 3, 176–177.]  [104:  ibid 30 et seq., 178.]  [105:  ibid 97 et seq., 180.] 

In the context of DSA that would mean that fairness and consumer protection maximization lead to efficiency maximization. In this view, consumer welfare that is tied closely to fairness is the route to efficiency and closing the efficiency gap. DSA implicitly aligns with this view with the prominence of consumer empowerment and consumer protection measures.
Consequently, DSA does not eliminate economic rationality but reconfigures the legal setting to mitigate transaction costs that limit the socially efficient outcome. Changes to transaction costs, such as new legal rights, price on incompliance and architectural measures revamp to operation of platform liability.
This transformation, however, is not static. As Lessig reinforces, regulatory modalities push and pull over time, thus creating regulatory dynamism.[footnoteRef:106] While the legal framework is now set in stone and relatively stable, market is finding its answer and adapts its practices to ensure compliance, or possibly efficient incompliance. [106:  Lessig (n 6) 130 et seq.; Similarly understood also by Frankel and Gervais, see introduction or individual contributions in Frankel and Gervais (n 7).] 

Private ordering practices, thus, are a focal point of focus as they represent the dynamic change due to DSA and CDSM in how market regulates its relationships with users. Should online platforms follow obligations imposed by DSA and CDSM, the result would be seen as positive. Depending on the approach, such result would either mean narrowing the efficiency gap as intended by DSA and CDSM or increasing consumer welfare that signifies also increase in efficiency.
[bookmark: _Ref193720687][bookmark: _Toc215751870]Content analysis of private ordering tools
Goal of the following chapter is to understand how economic and legal forces interact in the context of private ordering pre- and post-DSA. In our analysis we focus on terms and conditions between online platforms and their users to determine how the principles of fairness and consumer welfare as represented in DSA and CDSM are implemented and how their implementation changed with DSA.
Private ordering includes various forms of regulation that are employed outside traditional public ordering, i.e., regulation of platforms or more simply law.[footnoteRef:107] In the context of online platforms, private ordering takes the form of regulation by platform that sets contractual, technological and procedural rules that regulate behaviour of those engaging with it.[footnoteRef:108] [107:  Elkin-Koren and Salzberger (n 15) 150; Stefan Grundmann, Hans-Wolfgang Micklitz and Moritz Renner (eds), New Private Law Theory: A Pluralist Approach (Cambridge University Press 2021) 485–487; João Pedro Quintais and others, ‘Copyright Content Moderation in the EU: An Interdisciplinary Mapping Analysis’ (SSRN.com, 1 August 2022) 29–30 <https://papers.ssrn.com/abstract=4210278> accessed 10 July 2023.]  [108:  Quintais and others (n 106) 30 et seq.; See also Luca Belli and Jamila Venturini, ‘Private Ordering and the Rise of Terms of Service as Cyber-Regulation’ (2016) 5 Internet Policy Review <https://policyreview.info/articles/analysis/private-ordering-and-rise-terms-service-cyber-regulation> accessed 8 May 2025; Tarleton Gillespie, ‘Regulation of and by Platforms’ in Jean Burgess, Alice E Marwick and Thomas Poell (eds), The SAGE handbook of social media (Paperback edition, Sage reference 2019).] 

Consequently, private ordering reflects the discussed interaction between law and market. On one hand, market actors are defining the rules. At the same time, legal regulation defines rules and limits of any platform-imposed regulation.
In the following study, we focus on terms and conditions, i.e., contractual private ordering, on selected platforms. We use content analysis tools to understand how these terms implemented DSA and CDSM. Our current conclusions, however, are inconclusive due to limited sample and varying levels of compliance.
[bookmark: _Toc215751871]Method and conceptualization
Following chapter outlines the content analysis as method used for empirical assessment of private ordering tools in this article. At its core, this qualitative research method enables derivation of empirical data from contents of legal documents, particularly the underlying themes and patterns.[footnoteRef:109] We must also highlight that Mezei and Harkai conducted similar empirical study but with different methodological underpinning.[footnoteRef:110] [109:  Generally, see Sharon Bar-Ziv, ‘A Content Analysis Approach to Intellectual Property Research’ in Irene Calboli and Maria Lillà Montagnani (eds), Handbook of Intellectual Property Research: Lenses, Methods, and Perspectives (Oxford University Press 2021) <https://doi.org/10.1093/oso/9780198826743.003.0031> accessed 19 March 2023.]  [110:  Particularly Mezei and Harkia who relied on the toolbox approach. Péter Mezei and István Harkai, ‘End-User Flexibilities in Digital Copyright Law – an Empirical Analysis of End-User License Agreements’ (2022) 5 Interactive Entertainment Law Review 2, 6; Péter Mezei, ‘Five Years After - The Critical Re-Evaluation of End-User Flexibilities Under the CDSM Directive’ (Social Science Research Network, 22 August 2024) <https://papers.ssrn.com/abstract=4933485> accessed 20 January 2025.] 

[bookmark: _Hlk215674191]For our analysis we choose only the most prominent online platforms that fall at the intersection of DSA and CDSM. These platforms include only VLOPs that are also subject to Article 17 CDSM framework. Namely these platforms include Facebook, Instagram, Linkedin, Pinterest, Pornub, TikTok, X/Twittter, XNXX, Xvideos and YouTube. As primary data source, we use Open Terms Archive.[footnoteRef:111] Wherever, data are missing, we use Wayback Machine provided by web archive. Specific legal documents are then listed at the end of this article. [111:  Christian Katzenbach and others, ‘Platform Governance Archive (PGA): Dataset PGA’ <https://doi.org/10.26092/elib/2373.> accessed 9 May 2025.] 

We collect and compare data at three time points as we are primarily concerned about change in time. First, we consider the pre-DSA status quo by analysing relevant terms and conditions in 2022. We choose 2022 versions as they would not be influenced by DSA that was adopted only in November 2022. These versions are the first available versions in that year in respective sources. Second data point is in March or April 2024 to understand what changes were adopted after DSA took effect in February 2024.[footnoteRef:112] Third and final data point is the last available version in the first half of 2025 with goal of understanding whether in the year after DSA effect other changes occurred. [112:  See Article 93 DSA.] 

In coding, we identify individual elements that mirror DSA obligations and reflect fairness and consumer welfare. Each category enables binary determination of compliance. In identifying these elements, we relied on expert domain knowledge and conceptualization of fairness and consumer welfare in previous chapter.[footnoteRef:113] Specifically, these categories include information on platform’s obligations under Article 17 (9) CDSM and Articles 14, 16, 17, 20-23, 26, 27, 34-36, 28 and 39 DSA and are outlined below with indication whether these information in terms and conditions are obligatory (O) or voluntary[footnoteRef:114] (V): [113:  Michal Ovádek, Phillip Schroeder and Jan Zglinski, ‘Where Law Meets Data: A Practical Guide to Expert Coding in Legal Research’ [2025] European Law Open 1, 16 et seq.]  [114:  Voluntary signifies obligations that online platforms must comply with but regarding which platforms do not have to inform users in their terms and conditions. One such category is statement of reasons. While online platforms have to provide such statement under Article 17 DSA, DSA does not require that this provision is included also in the text of terms and conditions. Nonetheless, it would make sense for such information to be provided as they increase clarity on moderation practices. ] 

	CDSM

	Information
	Description

	(V) Complaint and redress mechanism, Art 17(9) 
	Is there information about complaint and redress mechanism?

	(V) No undue delay, Art 17(9) 
	Provision stating that lodged complaints shall be processed with undue delay

	(V) Out of court redress, Art 17(9) 
	Information that out of court redress mechanism is available to users

	(V) Access to courts, Art 17(9) 
	Information that it is possible to initiate court proceedings over content dispute

	(O) Legitimate uses outlined in terms and conditions, Art 17(9) 
	Provision explaining that users can rely on legitimate uses under copyright exceptions and limitations.


Table 1: Information voluntarily or obligatory disclosed in terms and conditions under Article 17 CDSM.
and:
	DSA

	Information
	Description

	(O) Clarity of language, Art 14(1)
	Is the T&C written in clear, intelligible, user-friendly language?

	(O) Clear content rules, Art 14(1)
	Are types of prohibited content explicitly listed with focus on copyright-protected content?

	(O) Moderation explanation, Art 14(1)
	Are moderation processes explained? Is the role of automation/human review explained? Are moderation processes and use of automation/human review explained?

	(V) Notice of T&C changes, Art 14(2)
	Does the platform commit to notifying users of changes?

	(O) Child-accessible language, Art 14(3)
	Are terms presented in language understandable to minors?

	(O VLOPs) Machine-readable format, Art 14(5)
	Is the T&C available in a machine-readable format?

	(O) Redress mechanisms, Art 14(1), 20-21
	Are complaint or appeal processes described?

	(V) Automated notice and action mechanism, Art 16(6)
	Does the platform specify any use of automated notice and action process?

	(V) Statement of reasons, Art. 17(1)
	Does the platform provide statement of reasons for moderation actions?

	(O) Free complaints, Art 20(1)
	Is it clearly stated that complaint handling is free?

	(O) Out-of-court resolution, Art 21
	Are users informed about out-of-court dispute settlement options?

	(V) Trusted flagger reference, Art 22
	Do T&Cs mention or define trusted flaggers?

	(V) Misuse, Art 23(4)
	Is there a clear policy for suspension due to misuse?

	(V) Ad identification, Art 26(1)
	Do terms contain any information on identification of advertisement?

	(O) Recommender explanation, Art 27(1)
	Is the recommender system logic explained?

	(O) Recommender system opt-out/change, Art 27(1)
	Can users disable or change parameters of personalization of recommendations?

	(V) Risk assessment mention, Art 34-35
	Is there any mention of systemic risk assessments?

	(V) Crisis mechanism, Art 36
	Is there a clause referring to crisis mitigation obligations?

	(V) Recommender system without personalization, Art 38
	Is there any mention about complete disabling of personalization (VLOPs)?

	(V) Additional information on advertisement transparency, Art 39
	Is there any information on additional advertisement transparency information, particularly interface with compilation of information?


Table 2: Information voluntarily or obligatory disclosed in terms and conditions under DSA.
In analysing the data, we identify individual passages in private ordering tools that implement specified obligation. In other words, we are examining whether particular version of terms and conditions discloses any information outlined above. Next, we evaluate the sum of all relevant section in respective time version on four step scale of contradictory provision, absent information, formal compliance and material compliance. This scale can be illustrated on the statement of reasons obligation under Article 17 DSA followingly:
	Relevant obligation
	Contradictory Information example
	Absent Information example
	Formal compliance example
	Material compliance example

	Statement of reasons
	“We reserve the right to remove any content at our sole discretion without notifying the user or providing justification.”
	“Your content may be removed if it violates our policies.” Without any specification on statement of reasons
	“We will inform you if your content is removed where is violates our policies.”
	“Whenever we remove or restrict your content, you will receive a notification identifying the specific rule violated, the nature of the breach (e.g., hate speech, copyright infringement), and how to appeal.”


Table 3: Four-step compliance scale
In addition, we group VLOPs considering their primary focus. TikTok and YouTube are considered UGC platforms, Pornhub, XNXX and XVideos are adult streaming platforms and the remaining VLOPS in the sample are in the category of social media.
[bookmark: _Toc215751872]Content analysis results
In the following chapter we focus on the results of conducted content analysis. We start by discussing frequent themes observed in the sample. Next, we discuss results that showcase compliance trends to understand how did CDSM and DSA impact online platforms.
[bookmark: _Toc215751873]Frequent observations
First, we must note the frequent high legal complexity of examined documents. Examined platforms maintain multitude of legal document for particular situations. Moreover, they frequently combine strictly legal texts with non-legal sections. One such example is the use of help centers as additional source of information. Sometimes, these are linked from the legal terms. However, e.g., YouTube does not link help center pages from their terms. Consequently, it is unclear how binding are these sections. Moreover, it is unclear whether fragmentation of legal information across these resources obscures or clarifies the rights and obligations of platforms and their users.
Another repeated observation is the inclusion of DCMA and more generally US law relicts in the European version of legal terms. Almost as a rule, this can be seen where platforms discuss applicable exceptions and limitations where instead fair use doctrine is explained. Oftentimes, these also include conditions for user complaints, such as:
“(a) statement under penalty of perjury that you have a good faith belief that the material was removed or disabled as a result of mistake or misidentification of the material to be removed or disabled”
It is not clear whether users have such an obligation under European legal framework. At the very least, however, it demonstrates that operational level of DSA systems can still be hijacked by US rules.
Another interesting observation is the implementation of misuse enforcement where most observed platforms provided rule on how they pursue repeated abuse of their systems. However, these provisions fail to measure the same for all actors. While repeated infringement is by a matter of course targeted, repeated abuse of notification systems is not. This only showcases, that online platforms still offer rightsholders preferential treatment over their own users.
[bookmark: _Toc215751874]Compliance trends
First, we must highlight general levels of compliance that actually improved over observed period. While CDSM and 2022 did not see meaningful improvement, not even regarding Article 17 obligations, DSA and 2024 and 2025 timepoints showed an increase in compliance:


Graph 1: Overall development in compliance levels
Yet, these levels show that the improvement still leaves a lot to be desired as general compliance is around the formal compliance level. As such, it demonstrated that online platforms still need to adopt DSA and CDSM for their actual processes.
Interestingly, obligatory and voluntary information had similar effects over the observed period. That suggests that online platforms did not distinguish strongly between what must and what could be included in terms and conditions. Important caveat to these observations are UGC platforms that are discussed below.


Graph 2: Development in compliance levels for obligatory information


Graph 3: Development in compliance levels for voluntary information
Yet, the question remains whether an improvement in legal text actually amounts to anything. This can be seen on TikTok that fared the best among our sample. While TikTok did implement DSA obligations in its legal terms, Commission did initiate several investigations against TikTok.[footnoteRef:115] At the very least, these investigations show that compliance on the level of private ordering tools does not automatically translate into material compliance on the procedural and technical level. [115:  See active enforcement actions in Tremau T&S Research Team, ‘DSA Database’ <https://tremau.com/resources/dsa-database/> accessed 11 May 2025.] 



Graph 4: Development in compliance levels for TikTok
Next, the results show that CDSM alone did not have an actual effect. Respective obligations were mostly implemented only as byproduct of DSA. That confirms previous observations by Woznica.[footnoteRef:116] [116:  Woznica (n 14) 224 et seq.] 



Graph 5: Development in compliance levels for CDSM Directive
Finally, we must point out that different sectors reacted differently on DSA. Social media did largely react to DSA only in the period after DSA effect, i.e., between 2024-2025. Adult streaming platforms, on the other hand prepared to comply with the new set of obligations for the start of DSA effect, i.e., 2024. Interestingly, YouTube and TikTok as UGC platforms showed increase in compliance in 2024 but again decrease in 2025.


Graph 6: Development in compliance levels for social media


Graph 7: Development in compliance levels for adult streaming platforms


Graph 8: Development in compliance levels for UGC platforms
This shows interesting trend. Adults streaming platforms, that were insofar relatively unregulated under similar legal frameworks, did identify new obligations and prepared themselves ahead of their coming. Social media, on the other hand, were under constant regulatory pressure throughout past years. DSA, thus, introduced only a new set of obligations that were implemented with slight delay. UGC platforms faced similar situation of constant regulatory pressure. Their answer is however different where they seemingly reevaluated their systems post-2024 and adjusted their terms to their own needs showcasing a decrease in compliance in 2025 with significant drop for voluntary information.


Graph 9: Development in compliance levels for UGC platforms and voluntary information
[bookmark: _Ref193720944][bookmark: _Toc215751875]Critical outlook
Considering the results of empirical assessment, we must now consider how did the fairness, consumer welfare and efficiency trade-off shift pre- and post-DSA. In this final chapter, thus, we outline our answer to the research question, i.e., where lies the emerging equilibrium of online platforms regulation in area of copyright post-DSA and to what degree does it reflect the economic standard of efficiency and normative standards of fairness and consumer welfare. 
Any answer to the research question we provide at this place must be understood with several limits. Equilibrium we capture is analysed in the context of contractual private ordering tools. As such, we do not claim that selected online platforms are incompliant. It is entirely possible that those platforms implemented all required processes without providing such information in the contractual terms. Particularly in case of YouTube such information can be found in Help Center that we excluded from our assessment.[footnoteRef:117] Similarly, the legal texts can tell us only so much as was illustrated on TikTok. While the legal documentation might be well-maintained, its compliance does not mean that DSA was implemented on the technological-procedural level. Consequently, we provide list of additional literature discussing the issue from different perspectives, providing addition context to our conclusions.[footnoteRef:118] [117:  ‘Appeal a Community Guidelines Strike or Video Removal - Computer - YouTube Help’ <https://support.google.com/youtube/answer/185111> accessed 10 August 2024.]  [118:  João Pedro Quintais and others, ‘Copyright Content Moderation in the European Union: State of the Art, Ways Forward and Policy Recommendations’ (2024) 55 IIC - International Review of Intellectual Property and Competition Law 157; Mezei and Harkai (n 109); Mezei (n 109); Daria Dergacheva and Christian Katzenbach, ‘Copyright Moderation on YouTube Following the Implementation of Article 17 CDSMD’ (Kluwer Copyright Blog, 14 August 2024) <https://copyrightblog.kluweriplaw.com/2024/08/14/copyright-moderation-on-youtube-following-the-implementation-of-article-17-cdsmd/> accessed 15 August 2024; Woznica (n 14).] 

Previously, we have outlined two possible understandings of interplay of normative and economic standards. On one hand, we are concerned with reducing or closing the efficiency gap between self-maximizing behaviour and social welfare.[footnoteRef:119] On the other hand, we can approach the efficiency problem from perspective of consumer welfare maximization where efficient outcome is that which implements fairness and consumer welfare standards to largest degree.[footnoteRef:120]  [119:  Primarily drawing on economic model of online intermediary liability by Grimmelmann and Zhang. See Grimmelmann and Zhang (n 8).]  [120:  Primarily building on the consumer welfare hypothesis. See Esposito (n 10).] 

From the first perspective, we assume that obligations instituted by DSA and CDSM counterbalance platform maximizing behaviour with creation of new normative limits, thus reducing the efficiency gap. The second perspective assumes that new DSA obligations improve upon the consumer welfare. Consequently, assessment of fairness, consumer welfare and efficiency are tied together as improvement in one leads to improvement in others, reflecting the legal-economic nexus.
Either way, both approaches lead us to assessment whether online platforms implemented DSA and CDSM. If these obligations are implemented or at least if the overall compliance improved over time, we can conclude that fairness, consumer welfare and efficiency improved. Conversely, if these obligations were ignored, fairness, consumer protection nor efficiency improved.
Importantly, our analysis concludes that general compliance did improve over time. While there is still lot of space for improvements, it is clear that DSA was implemented. Similarly, DSA had spillover effect meaning that CDSM obligations were also implemented. Consequently, our research question must be answered by concluding that DSA did contribute to fairness and consumer welfare in digital environment and while the platform’s efficiency decreased, the social efficiency increased.
Next to our study, we must also point to studies performed by Mezei and Harkai.[footnoteRef:121] Their studies opted for different approach where they identified user flexibilities that they observed in private ordering tools of platforms.[footnoteRef:122] Unfortunately, their empirical findings were not updated in their last study that rather focuses on reflection of identified user flexibilities and their relevance.[footnoteRef:123] As such, it is not possible to compare their results in time. The only update to these findings is limited reflection of CDSM obligations by Woznica that hints at lack of significant change due to Article 17 CDSM.[footnoteRef:124] [121:  Mezei and Harkai (n 109); Péter Mezei and István Harkai, ‘Self-Regulating Platforms? The Analysis of the Enforcement of End-User Rights in the Light of the Transposition of Article 17 of the CDSM Directive’ (2022) 7 Public Governance, Administration and Finances Law Review 109; Mezei (n 109).]  [122:  Mezei and Harkai (n 109) 6–7.]  [123:  Mezei (n 109) 6 et seq.]  [124:  Woznica (n 14) 229 et seq.] 

Nonetheless, the question remains whether DSA focus on terms and conditions was justified. Numerous authors point out problems inherent to the notice and consent paradigm of private ordering disclosure obligations.[footnoteRef:125] Language and structure of terms and conditions are incomprehensible to the users.[footnoteRef:126] Users also lack the capacity to understand complicated legal text.[footnoteRef:127] Instead users in their decision making rely on marks of business’ reputation such as reviews, reputation or recommendations, if given a choice.[footnoteRef:128] Business can misrepresent legal regulation or impose unenforceable terms.[footnoteRef:129] [125:  Lemley (n 72) 1 et seq.]  [126:  Yannis Bakos, Florencia Marotta-Wurgler and David R Trossen, ‘Does Anyone Read the Fine Print? Consumer Attention to Standard-Form Contracts’ (2014) 43 The Journal of Legal Studies 1; Irene Pollach, ‘A Typology of Communicative Strategies in Online Privacy Policies: Ethics, Power and Informed Consent’ (2005) 62 Journal of Business Ethics 221.]  [127:  I.e. the internal disposition of consumer. See Micklitz (n 71) 1079; Vanessa Mak, ‘The Myth of the “Empowered Consumer”: Lessons from Financial Literacy Studies’ (2012) 1 Zeitschrift für Europäisches Unternehmens- und Verbraucherrecht 254; Similarly Elkin-Koren and Salzberger comment on user capacity to understand copyright. Elkin-Koren and Salzberger (n 15) 100; Gervais (n 73) 176 et seq.]  [128:  Steven Furnell and Andy Phippen, ‘Online Privacy: A Matter of Policy?’ (2012) 2012 Computer Fraud & Security 12.]  [129:  Meirav Furth-Matzkin, ‘On the Unexpected Use of Unenforceable Contract Terms: Evidence from the Residential Rental Market’ (2017) 9 Journal of Legal Analysis 1; Tess Wilkinson-Ryan, ‘The Perverse Consequences of Disclosing Standard Terms’ (2017) 103 Cornell Law Review <https://osf.io/znpgc> accessed 11 May 2025.] 

Inherent power imbalances and market regulation mean that users rarely have a real choice.[footnoteRef:130] Standard form contracts dominate the landscape pushing consumers in take it or leave it situation without a real leave it option.[footnoteRef:131] Problems is further aggravated due to standard form standardization.[footnoteRef:132] We noted this problem also in our present study, where the notice of change provision across various legal text remained very similar. [130:  Lemley (n 72) 3–4.]  [131:  Shmuel I Becher and Esther Unger-Aviram, ‘The Law of Standard Form Contracts: Misguided Intuitions and Suggestions for Reconstruction’ (2010) 8 DePaul Business and Commercial Law Journal <https://via.library.depaul.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1094&context=bclj> accessed 11 May 2025; Lemley (n 72) 4–5, 11–12.]  [132:  Lemley (n 72) 12–13; Eric Goldman, ‘The Crisis of Online Contracts (as Told in 10 Memes)’ (Social Science Research Network, 1 November 2021) <https://papers.ssrn.com/abstract=3796519> accessed 11 May 2025.] 

That alone does not mean that terms of service and contractual tools do not have their value. Despite all these problems, Wulf and Seizov highlight that reading rates, information retention and consumer understanding improve where these terms are read after a dispute arises.[footnoteRef:133] In other words, information about internal complaint procedures and redress mechanisms is typically overlooked by users when accessing the platform, as it holds little immediate relevance. However, once a dispute arises, this information becomes critical for navigating the resolution process. [133:  Alexander J Wulf and Ognyan Seizov, ‘How to Improve Consumers’ Understanding of Online Legal Information: Insights from a Behavioral Experiment’ (2023) 56 European Journal of Law and Economics 559, 561.] 

Wulf and Seizov, moreover, suggest that presentation of information is important to improve these processes and usage of visuals, graphics and colours can greatly assist.[footnoteRef:134] This longstanding problem mirrors also the insistence on language clarity present also in DSA.[footnoteRef:135] Nonetheless, terms of use are a legal document and it is difficult to reconcile plain language with the legal one, especially where the service is large one.  [134:  ibid 560–561.]  [135:  See Art 14(1) DSA.] 

We believe that Creative Commons, in fact, give us helpful template how these problems can be addressed.[footnoteRef:136] It combines graphic symbols and layered terms to facilitate easy understanding. While the complicated legal text is the basic layer, it is facilitated by the icons and plain language explanations of license meaning.[footnoteRef:137] Consequently, users are better able to understand contents of the legal document without even reading it. Similarly, platforms could make advantage of AI tools to generate plain language summaries of contractual terms, albeit with oversight from human to prevent hallucinations and mistakes. [136:  ‘About CC Licenses’ (Creative Commons) <https://creativecommons.org/share-your-work/cclicenses/> accessed 11 May 2025.]  [137:  Over-simplification of legal language to plain language that does not respect the principle of easification may endanger legal certainty – see Matěj Myška and others, ‘Creative Commons and Grand Challenge to Make Legal Language Simple’ in Monica Palmirani and others (eds), AI Approaches to the Complexity of Legal Systems. Models and Ethical Challenges for Legal Systems, Legal Language and Legal Ontologies, Argumentation and Software Agents (Springer Berlin Heidelberg 2012) <http://link.springer.com/chapter/10.1007/978-3-642-35731-2_19> accessed 6 August 2014.] 

Similar helpful solution might be the already implemented legal text and FAQ or help center distinction implemented by observed platforms. Should we treat this information rather as wiki-style information center, instead of legal text, their usefulness could improve into the area of informing users on their actual rights and platform’s processes. Instead, however, these sections currently exist at the intersection of legal text as explored above.
Lemley, moreover, points to the importance of proper enforcement.[footnoteRef:138] While we may institute numerous rules how contractual terms should look, these rules are essentially void unless they are property enforced. As shown in previous research, CDSM lacks a proper influence on contractual terms and it does not seem likely that these issues are to be enforced in its framework.[footnoteRef:139] The only actual impact on these obligations was recorded after DSA as secondary framework supported implementation of CDSM processes. [138:  Lemley (n 72) 15 et seq.]  [139:  Woznica (n 14) 224 et seq.] 

Consequently, the enforcement mechanisms in DSA are essential in improving the fairness, consumer welfare and efficiency in online environment beyond the currently observed state. Commission recently initiated action against several member states that did not effectively implement DSA.[footnoteRef:140] At the same time, it initiated number of enforcement actions against online platforms such as TikTok or Shein.[footnoteRef:141] Similarly digital service coordinators (“DSC”) are active in DSA enforcement. Consequently, we can conclude that in this initial stage of DSA’s term, Commission acts as an active enforcer. Should its activity and activity of DSCs decrease, however, the framework might very quickly become void of any effect. [140:  ‘Lack of Effective Implementation of the Digital Services Act’ (European Commission - European Commission) <https://ec.europa.eu/commission/presscorner/detail/en/ip_25_1081> accessed 11 May 2025.]  [141:  See Enforcement Actions under the DSA in Tremau T&S Research Team (n 114).] 

In summary, this chapter reflects that DSA introduced important obligations that enhance fairness, consumer welfare and efficiency. In our study, DSA had a positive effect on general compliance level. Nonetheless, reliance on private ordering tools exclusively has several limitations. The only path forward in enhancing discussed standards is stronger institutional enforcement. Fortunately, Commission and DSCs seems to be active on that front.
[bookmark: _Toc215751876]Concluding remarks
In this article we set out to explore the evolving legal-economic relationship of platform regulation in the domain of copyright after the adoption of DSA and CDSM. Our conceptual framework primarily reflects the legal-economic relationship through the normative standards of fairness and consumer welfare and economic standard of efficiency. In our understanding the path towards efficiency is either through closing the efficiency gap between self-maximizing behaviour of platform and social welfare or through maximization of consumer welfare as the determinant of efficiency. Both approaches require an improvement in fairness and consumer welfare normative standards.
We investigate contractual private ordering tools with the use of content analysis empirical method. Results suggest an overall improvement due to DSA. Nonetheless, they also show several worrying trends, such as the downfall of compliance on TikTok and YouTube.
Article underlines the limits of contractual disclosures and private ordering tools in addressing fairness, consumer welfare and efficiency. Private ordering remains a critical interface between law and market. It must, however, be complemented by enforcement. As enforcement actions progress and transparency obligations mature, future research must track whether these interventions translate into real-world improvements in fairness, consumer welfare and efficiency.
[bookmark: _Toc215751877]List of analysed legal documents
Facebook
· Complaints Handling Process, v 2025
· How we apply our content policies, v 2025
· Facebook Community Standards, v 2022, 2024 and 2025
· Misuse Policy, v 2024 and 2025
· Music guidelines, v 2024 and 2025
· Terms of Service, v 2022, 2024 and 2025
Instagram
· Community Guidelines, v 2022, 2024 and 2025
· Copyright policy, v 2022, 2024 and 2025
· Terms of Service 2022, 2024 and 2025
· Third-Party Intellectual Property Infringement, v 2024 and 2025
Linkedin
· Account or content restricted or removed, v 2022, 2024 and 2025
· Community guidelines, v 2022, 2024 and 2025
· Copyright policy, v 2024 and 2025
· Professional Community Policy enforcements, v 2022, 2024 and 2025
· Moderation, v 2024
· User Agreement, v 2022, 2024 and 2025
Pinterest
· Community guidelines, v 2022, 2024 and 2025
· Copyright policy, v 2022, 2024 and 2025
· Enforcement policy, v 2024 and 2025
· Terms of Service, v 2022, 2024 and 2025
Pornub
· DMCA notice, v 2022 and 2024
· DSA information, v 2025
· Recommender system, v 2024 and 2025
· Terms of Service, v 2022, 2024 and 2025
TikTok
· Community guidelines, v 2022, 2024 and 2025
· Copyright claims policy, v 2022, 2024 and 2025
· Terms of Service 2022, 2024 and 2025
X/Twittter
· Community guidelines, v 2022, 2024 and 2025
· Copyright claims policy, v 2022, 2024 and 2025
· DSA information, v 2025
· Enforcement policy, v 2022, 2024 and 2025
· Terms of Use, v 2022, 2024 and 2025
XNXX
· Anti-piracy statement, v 2022, 2024 and 2025
· Content protection, v 2024 and 2025
· Content removal, v 2022, 2024 and 2025
· Repeat infringers, v 2022, 2024 and 2025
· Terms of Service, v 2022, 2024 and 2025
Xvideos
· Anti-piracy statement, v 2022, 2024 and 2025
· Content protection, v 2024 and 2025
· Repeat infringers, v 2024 and 2025
· Terms of Service, v 2022, 2024 and 2025
· Trusted flaggers, v 2024 and 2025
YouTube
· Community guidelines 2022, 2024 and 2025
· Copyright claims policy 2022, 2024 and 2025
· Terms of Service 2022, 2024 and 2025
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